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All these cross appeals have been filed against the order of the
CIT{A) dated 30/12/2015. The assessee in all the assessment years in its
appeal has taken the following common grounds of appeal:
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"L The notice issued under Section 1534 of I.T: Act,
1961 is ilegal, invalid and bad in iaw and conseguent
assessment framed thereupon fs fiable to pe cancefied,

2 The Learned CIT(A) ought to have directad to accept
the income as shown in relurn filed pursuance to notice
t/S. 1534 of LT, Act 1961 and deleted the antire addition
as made by the A.0. in the assessment framed,

3. The Learned CIT(A) erred i not accepling the prayer
of assessee to adopt net receipt for aetermining the
estimated income at the hands of assessee afler excluding
the recoveries made by the Government Depertments on
aecount of material suppl L Sales tax and service tax etc

4. The addition confirmed by learned (IT(A) by
adopling 16% of receipts s urjustified, unwarranted and
excessive,

5. The learned CIT{A) erred in upholding the part
addition made by A.0. by adopting 16% of receipts,

6. The assessce denies hability to pay interest under
section 2344, 2348 and 234C of 1T Act 1961, Withour
prejudice, fevy of interest under section 2344, 2348 snd
234C of IT. Act 1961 is unjustified, unwarranted and
excessive, ”

ca8

The Revenue in its appeal for A.Y.07-08 has taken the following

ds of appeal. Similar grounds are taken in A.Y.08-09 to

except change in figures:

1. Whether on the facts and drcumstances of the case
and in law the {d. CIT: (A4) was right in thwarting the very
purpose of search and seizure provisions of the Act by
inoring  seized ncriminating  documents and thereby
directing the AO to tax the income on presumed percentage
based on surmises,

2. Whether on the facts and arcumstances of the case
and in law the Ld CIT{A) was right in not affording the
appottunity fo the AO of being heard auring appeliate
proceedings despite AO has specifically asked of being
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heard vide his letter dated 19.02.2015 and thereby passing
order in undue haste ignoring provisions of the Act.

3. Whether on the facts and in the circumstances of the
case and in law, the Ld. CIT(A) was right in aeleting the
addition of Rs. 40,95, 887/- made on account of bogus stb-
contract paymernits?

4 Wihether on the facts and in the dircumstances of the
case and in iaw, the Ld. CIT{A) was justified in deleting the
addition of Rs. 40,968,887/ made on account of bogus sub-
contract payments without appreciating the fact revealed
from the seized materials and statements recorded that the
sub-contractors are only name lenders and have not
executed any sub-contract?

=7 Whether on the facts and circumstances of the case
and in law the Ld. CIT{A) was right in holding that the
incriminating diaries seized from residence of the main
person of the group cannot be said to be belonging lto
particular concern jgnoring the documentary evidence and
the admission of Shri Mitesh Bhangdiva himself that the
entries in the diaries pertain to the details of cash fow of
assessee group’s business activity and the entries in the
diaries were not completely recorded in the books of
SCCOLN,

8. Whether on the facts and in the drcumstances of the
case and it faw, the Ld, CIT{A) was right in deleting the
addition of Rs. 94,82,027/- being unaccounted income?

7 Whether on the facts and in the circumstances of the
case and in law, the Ld. CIT{A) was justified in deleting the
addition of Rs. 94.82.027/- being unaccounted income
without appreciating the evidences found and seized during
the search and seizure action?

8. Whether on the facts and in the circumstances of the
case and in faw, the Ld. CIT(A) was justified in directing AQ
o adopt total income of the assessea at the rate of 16%
gross receipt by ignoring the findings given by the AO
regarding bogus sub-contractors, unaccounted income and
gratification payments?

&99
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9. On the fact and circumstance of the case and in law
the Ld. CIT{A) erred in accepling assassee’s contention that
varfous sub contractors used to keep deposit of money
withdarawn by them from bank with the assessee group for
safe custody which was recorded on the credit side of the
meriminating  diaries  without appreciating that if the
contention of the assessee is frue then He credit entries
shall be in the name of the sub-contractors but the fact is
otherwise as only names of the banks were found written
there,

10, On the fact and circumstance of the case and in faw
the Ld. CIT{A) erred in aCCeEPling assessee’s contention that
the sub contractors kept their money for safe custody with
the assessee group and amounts in small quantities were
iater withdrawn by them for meeting the expenses at sites
by ignoring the fact that none of the names of the sub
contractors appeared on debit side of the incriminating
diaries.

11, On the fact and dircumstance of the case and i law
the Ld. CIT(A) erred in not calculating exact unexplained
expenditure and unaccounted investment mentioned in
sezed incriminating diaries as well as inflated claim of
expenditure in various projects and directing the A0 to
assume certain percentage.

12, On the fact and drcumstance of the case and in faw
the Ld. CIT{A) erred in holding thar having been accepted
receipts from the assessee for assessing the income in the
hands of sub contractors the payments made by assessee
group fo such sub contractors cannot be freated as non
genuine, ignoring the fact that sub contract payments were
assessed in the hands of the assessea group as bogus sub
contract payments and in the hands of the sub conbractors
protective assessments were made by treating the entire
receipts as income as ne contract was executed.

13, On the fact and circumstance of the case and in law
the Ld. CITYA) erred in obsetving that unraccounted
payments or unaflowable expenses fike gratification paid to
various politicians and government empioyers have no
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corroborative evidence on record to hold that assessee pas
made payments of any ilegal gratification. The onus in on
the assessee to prove that the payments were genuine and
incurred legally. As the cash payments were not recorded
in the reguiar books of account and as the assessee failed
fo substantiate those payments, the CIT; (A} ought to have
upheld that the entire amount of Rs. 171.10 crores is
unaccounted expenditure,

14.  On the fact and circumstance of the case and in law
the Ld. CTT{A} erred in relving on the decision of Hon'ble
ITAT in Bhangdiva group of cases as at that time the
information contained in incriminating diaries was not
avallable either to the AO or to the appeflate authorities
while restricting it to 12%. The CIT{A ) ought not have
relied on the decision of Honble ITAT when seized
documents prove clear concealed income and unexplained
expenditure.

15, On the fact and circumstanice of the case and in law
the Ld. CIT(A) ought to have appreciated the fact that in
the case of assessee’s group it is not feasible fo estimate
the net profit at a particuiar ratio as out of Qross receipts of
279 crores the assessee group made unaccounted
payments to the ture of Rs. 171 crores and hence spent
anly Rs. 408 crores towards execution of confract work.
Whatever profit was derived on execution of the contract
work by the assessee group, to that profit unexplained /
unrecorded expenses of Rs. 171 crores were reguired to be
added fo arrive at the correct taxable income of the
assessee.

6.  On the fact and circumstance of the case and in law
the Ld. CIT(A) failed to appreciate that the taxable income
need not be equal to the actual net profit derived by the
assessee as it may incliude addition fowards various ofher
provisions fike section 404(3), 40(3)(i3), 68, 69, 69C efc.
and in the case of the assessece group addition u/s. 69C is
applicable.”

2
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3. Ground No. 1 & 2 taken by the assessee were not pressed during

the course of hearing therefore, these grounds are dismissed as not

pressed.

4. Ground Nos. 3 to 5 in assessee’s appeal as well as ground nos. 1, 2
& 16 in Revenue's appeals relate to the common issue regarding the
deletion of addition made on account of bogus sub-contract payment,
deletion of addition being unaccounted income by the CIT(A) and
sustaining the addition by CIT(A) by estimating the profit by adopting
16% of the gross receipts.

5. The facts and circumstances and issue involved in all the six years
of the appeal are similar and identical therefore, all these appeals are
being disposed of by this consolidated order for the sake of convenience.
The assessment year-wise details of date of filing of return, returned
income assessed income and the section are {aid down as under;

S. No ALY, Date of filing of  |Returned Assessed Income  |Section
return Income (Rs.} {Rs.)
1 2007-08 31.01.2013 4795480 16472525 1534
2 2008-09 31.01.2013 4162570 13743360 1534
L 2009-10 31.01.2013 BENSE60 14465371 1534
4 2010-11 31.01.2013 113080050 262827426 1534
5 2011-12 31.01.2013 355253400 745945819 1534
B 2012-13 03.12.2013 10421350 1010243G3 143 {3}

6. The facts of the case, in brief, are that Search and seizure

operations were conducted in the residential premises of Shri Mitesh G,
Bhangdiya on 19/7/2011. simuttaneously search actions were carried out
in other premises belonging to Bhangdiva Group including three
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residential-cum-business premises, one office and one residential

premises which are spread across Nagpur, Amravatl, Chandrapur, Wardha
and Bhopal. Another seven premises at Nagpur, Chandrapur and Mumbai
were also covered under section 133A of the I.T. Act. During the course
of search, books of accounts and large number of fncriminating
documents and diaries were found and seized. Thereafter notices u/s
153A of the LT. Act dated 28/12/2012 were issued and served on
assessee on 01/01/20G13 requiring him to file the returns of income within
30 days from the receipt of the notice. The assessee has filed the return
for each of the assessment years in response to notice u/s 1534 declaring
income as mentioned in the table given herein above.

6.1 The assessee i.e. Shri Mitesh Gotumal Bhangdiya is the key person
of the group. His family consists of the following members;

Shri Mitesh G. Bhangdiya (MGB) + Megha {Wife of MGB)

Kirttkumar (son) + Sonal (wife of Kirtikumar)

Shrikant (son) + Aarti {wife of Shrikant)

Neha — Daughter
Besides, the business is handled by Shri Kirtikumar ™ Bhangdiya
(hereinafter referred to as KMB) and Shri Shrikant M Bhangdiya

(hereinafter referred to as SMB). The other important persons in the

group are: Shri Sanjaykumar Rameshchandra Heda, hushband of MGB's
sister, Smt. Pradnya, residing at Amravati and Smt. Manisha O. Maniyar,
widowed sister of MGB who lives with the MGB family.,

6.2 4.1 The_business concerns of the group (including those discovered
as a result of the search action} are as follows —

1. M/s M.G. Bhangdiya (AERPB25G3E), (Prop. MGB); converted
into 2 company M/s M.K.S. Constro-venture  Pvt.,
(AAHCMO383T) Ltd. from 01.04.2011.
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2 M/s Mahendra Construction, Prop. Shri Sanjay Heda (MC)
(AADPH71091)
3.  M/s Mahendra Construction 85 M.G, Bhangdiya (Jv)
(AANFMS56588)

4. M/s Kirtikumar M. Bhangdiya (Prop. KMB); converted into a
company M/s M.K.S. Acme Buildcon Pvt. Ltd. (AAHCMO382K)
from 01.04.2011. (AGYPB1659G)

M/s  K.M. Bhangdiya & Mahendra Construction (V)
(AAKFK18200)

M/s Shrikant M. Bhangdiya (Prop. SMB){ATCPBI33?J)

Mitcon Infraproject Pvt. i td. (MIPL) [AAGCMlSGBH)

Lokshahi Publications Pvt. Ltd. (LPPL)(AABCLGG?BL)

MITZ Infraproject Pyt, Ltd.(AAGCMBM?A)

Sakshi Gruh Nirman Pvt. Ltd, (SGNPL){AAOCS?Q?4G)

Balaji Stone Crusher & Infraventure pyt, Ltd.(AADCBEZ?BC}

ol

— h
i_hp!*ﬂ‘.m?*‘.

6.3  The group has also entered info joint ventures with various other
Civil cantractors of the City to secure same civil contracts, A few of them
are listed below:

M/s M.G. Bhangdiya & Hitbhay Engg (V) (AAOFM4745]1 )
M/s M.G. Bhangdiya & S. S. Patil & Co. (V)Y ABIFS3645))
M/s Darshan Construction (v} (AAHFD0654N)

M/s M R Dhable 8s K M Bhangdiya {JV)(AAPFMDfizzB)

sl l

6.4 The nature of the business of the group primarily is executing
civil contracts. The group work mainly for Government departments fike
M/s Vidarbha Irrigation  Development Corporation and engaged in
executing various contracts pertaining to the irrigation projects in the
State of Maharashtra. The evidences seized from the business and
residential  premises reveai that the entire business activities are
managed by Shri Mitesh Bhangdiya and his sons,

6.5 Duwing the course of search operations severa! incriminating
documents were found and seized from the residential premises of Shri
Mitesh Bhangdiya. Item no. 1 to 65 of Annexure-B seized from his
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residence are the diaries containing iedgers, daily cash books and bank
books maintained by the Bhangdiya group.

6.6 Survey operations u/s 1334 were also conducted against the
Bhangdiya Group on 17/02/2009. During the survey operations, it was
noticed that the assessee group has inflated the expenses, especially sub-
contract expenses, to earn unaccounted income, The assessee Group has
accepted the discrepancies and disclosed additional income of
Rs.11,04,48,592/- for the period from AY 2006-07 to 2009-10. Apart
from the above disclosure made during survey operations, the assesea
Group has also made additional disclosure of Rs 26 Crore consequent to
the search operations, as discussed in the subsequent paras below.

6.7 The Assessing Officer in para-5.1 of the assessment order has

, highlighted the significance of diaries seized at Annexure B-1 to B-65.

} According to the Assessing Officer, the analysis of the entries in the
diaries reveals that on receipt side various receipts including receipt
from withdrawals from bank accounts of group entities and sub-
contractors were recorded and on payment side entries of expenses
(ke interest payments, repayment of loans, deposits into  bank
accounts, household expenses, personal expenses, payment to various
persons in cash and investment in properties are found recorded.
The Assessing Officer also found that some of the entries made in the
seized diaries were also found refiected in the regular bgoks account
maintained by the Bhangdiya group. A statement of Shri Mitesh
Bhangdiya was recorded on oath on 20/07/2011. In his sworn statement
recorded during the course of search action, Shri Mitesh Bhangdiya was
confronted with the entries borne out from the seized diaries marked as
B-1 to B-65 and to explain the contents of these diaries. Shri Mitesh
Bhangdiya in his reply to Q-30 of his statement recorded has submitted
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that the entries in the diaries and the ledger pertain to the business
receipts and business expenditure hut at present it is very difficult to state
whether the entries recorded in the sefzed diaries are accounted in the
regular books of account and the same can be explained only after
verification of entries of diaries with the regular books of account
maintained by the Bhangdiya group. However, in his reply to Q-38 of his
statement recorded on 20/07/2011, Shri Mitesh Bhangdiya voluntarily
offered additional unaccounted income of Rs.26 crores (twenty six Crores)
for the block period including the current financial year over and above
the regular income declared in the returns of income filed for the
assessment years falling within the block period in the hands of different
assessees. During the course of assessment proceedings, Shri Mitesh
Bhangdiya was summoned and his statement was again recorded on oath
on 27/07/2013 by the Assessing Officer. Shri Mitesh Bhangdiya has
confirmed his earlier statement made on oath on 20/07/2011 during the
course of search action confirming the additional declaration of Rs.26 Crs.
Shri Mitesh Bhangdiya in his statement recorded on 27/07/2013 by the
Assessing Officer has clearly deposed that the seized diaries were
primarily maintained by his father Shri Gotulalii Bhangdiya. The
Assessing Officer has also recorded a finding that the seized diaries
contain payments made in cash for probabie extraneous gratification to
various politicians, government officers/officials which are recorded
therein. Prima-facie the Assessing Officer has neither examined such
parties referred in the order nor brought any corrohorative evidence on
record in support of his finding that the payments made in cash are for
probable -extranecus gratification to various politicians and government
officers/officials, despite ample time available.




e
I.T.A.No.56 to 61/Nag/2016 n
I.T.A.N0o.261 to 265/Nag /2016
Assessment Years:2007-08-2011-12
6.8 The Assessing Officer had made efforts to match the entries of tax
payment and receipts with the entries in the regular books of account of
the Bhangdiya group. The Assessing Officer found instances where small

amounts are found reflected both in the incriminating diaries and regular
books of account.

6.9 The Assessing Officer noted that the assessee group has claimed
huge expenses on account of sub-contract payments. During the AY
2006-07 to 2012-13 the Bhangdiya group has debited Rs.361 crores
towards the sub-contract payments against the gross receipts aggregaling
to Rs.579 crores which constitutes 62% (not correct) of the gross receipts.
On verification of bank accounts of the sub-contractors, the Assessing
Officer found that payments were credited in the bank accounts of the
sub-contractors through the cheques issued by the Bhangdiva group and
the amounts were subsequently withdrawn in cash. The Assessing Officer
| has further recorded a finding that such withdrawals from the sub-
contractors accounts are found credited to the daily cash balance of the

seized diaries which were utilized for unaccounted payments or
unaccounted investments. Shri Mitesh Bhangdiya in his statement
recorded on 14/09/2011 had admitted that the entries in the seized diaries
marked as Annexure B-1 to B-65 pertain to daily cash handiing of the
group, and has reaffirmed in his subsequent statement dated 27/07/2013
recorded by the Assessing Officer. The cash withdrawn from the bank
accounts of the sub-coniractors and by them and kept with the assessee
for safe custody and to be issued at various sites as per the requirements
on behalf of such sub-contractors. The Assessing Officer concluded that
these sub-contractors are name lenders, therefore, the payments made to
them is bogus expenditure. The Assessing Officer in his assessment
order, though has discussed the issue of allowability or otherwise of the
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expenditure made to these sub-contractors u/s 69C but no such addition /

disaliowance finally has been made.

6.10 The Assessing Officer in his order noted that statements of 17 sub-
contractors to whom payments have been made by Bhangdiya group
under the head subcontract payments were recorded during the survey
proceedings in which they have confessed that they were mere name
lenders. The Assessing Officer has also reproduced the statements of
couple of sub-contractors in the assessment order. The Assessing Officer
has referred to the statements of 11 sub-contractors agreement for sub-
contract and all income-tax matters of these sub-contractors were being
handled by the Bhangdiya group. The Assessing Officer has aiso
mentioned that the persons at sites were getting a small amounts ranging
between Rs.15.000/- to 25000/- at the sites as advance from the
assessee group periodically in cash for making necessary expenses at
sites or any other task assigned to them and the sub-contractors are also
getting approximately Rs.15,000/~ to 25,000/~ per month. Thus, the
Assessing Officer has conciuded that the payments made to the sub-
contractors _ are bogus which were siphoned back by the Bhangdiya

group as per the seized diaries.

6.11 The Assessing Officer had done the scrutiny of entries made
in the diaries seized at Annexure B-1 to B-65 in the assessment order, The
diaries are in the form of cash books which contained cash receipts an
one side and cash payments on the other side of each page. The receipt
side of the seized diaries ¢contains the amounts withdrawn from the bank
accounts of the sub-contractors, the amounts withdrawn from the bank
accounts of the Bhangdiya group concerns and amounts and amounts
received from individuals. The narration of the entries in some cases
mention name and place of the banks and at some places names of some
of the sub-contractors are also found reflected. The cash receipts from



I.T.A.No.56 to 61/Nag/2016
ILT.A.Np.261 to 265/Nag/ 2016
Assessment Years: 2007-08-2011-12

13

the other concerns of the Bhangdiva group are aiso reflected along with
their bank names and such entries of cash are also found reflected on the
payment side as well. The Assessing Officer observed from the seized
diaries that there were cash transactions amongst the group concerns due
to which some entries were found on both the sides. Thus, the Assessing
Officer after considering the withdrawals from the bank accounts of
the sub-contractors and the withdrawals made by Bhangdiva group
concerns arrived at the financial year-wise unaccounted receipts as

found credited in the seized diaries as under:

Finrancial Yaar Amount (In Crores)
2006-07 20.07

2007-08 36.12

2008-09 19.67

2009-10 44.34

2010-11 132

2011-12 11.00

Tota 182.52

6.12 According to the Assessing Officer, the Bhanadiva group has
claimed huge expenses towards sub-contract payments and after
depositing the cheques in the respective bank accounts of the sub-
contractors, cash was allegedly withdrawn Dy the Bhangdiva group and
brought into the diaries for utilizing the funds for unaccounted EXpEnses
such as gratification to politicians and government officers/officials,
The Assessing Officer has further recorded a finding that the cash
payments entered in the seized diaries are of various nature such as
househoid expenditure, donation/charity, salaries to staff and domestic
nelp, office expenditure, site expenditure, expenditure on machinery,
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legal , payments to individuals, cash transfer, cash payments to group

concerns and cash payments made towards purchase of agricuitural
lands, payments towards transportation, petrol diesel expenses etc. The
Assessing Officer in order to elucidate the modus-operandi has
reproduced few scanned copies of pages from seized diaries and ledger in
the assessment order. The unaccounted payments, according to the
Assessing Officer, given in diaries, are computed financial year-wise as

under:

Financial Year Amourt {In Crores}
2006-07 7.99

2007-08 28.89

2008-09 19.71

2008-10 52.09

2010-11 50.33

2011-12 12.09

Total 171.10

6.13 The unaccounted receipts determined by the Assessing Officer
financial year-wise are to the tune of Rs.182.52 crores. Therefore, the
Assessing Officer has considered entire unaccounted receipts of
Rs.182.52 crores for addition in the hands of various concerns of
Bhangdiya group. The Assessing Officer gave a finding that efforts
were made to link the cash withdrawals from the bank accounts  of the
subcontractors and the bank accounts of various concerns of Bhangdiya
group which, according to the Assessing Officer, claimed bogus sub-



LT.A.N0.56 to 61/Nag/2016 _
I.T.A.No.261 to 265/Nag,/2016 [N
s Assessment Years:2007-08-~2011-12

contract payments with reference to that particular  sub-contractor.

The relevant finding givenis as under:

"Since it was riot feasible to correlate the withdrawals from all
the sub-contractors of the assessee group with the respective
group concerns, 21 sub-contractors bank accounts were
verified. It was noticed that cash withdrawals from the bank
accounts of these sub-contractors were done immediately
after cheques were credited by the respactive group concerns,
These cash withdrawals were then entered on the receipt side
with bank names in the incriminating diaries in date wise
manner. In view of this, cash withdrawals from the bank
accounts of the subcontractors, as entered in the diaries, are
added in the hands of respective group concerns in proportion
to the amounts chegues credited by the respective grotp
concerns. Total of these verified cash withdrawals, to be
added in the hands of respective group concermns, comes out
fo be Rs.54.40 crores.”

6.14 Thus, according to the Assessing - Officer, out of the total
unaccounted receipts of Rs.182.50 Crs., a sum of Rs.54.40 Crs. is
attributable to the amounts deposited in the bank accounts of the sub-
contractors by account payee cheques by various concerns of Bhangadiya
group which was subsequently withdrawn in cash, which is found
reflected on receipt side of the seized diaries. This amount of Rs.54.40
Crs. has been added by the Assessing Officer in the hands of the
respective group concerns of Bhangdiva group in proportion tg the

amount of cheques credited by the respective group concerns in the
various assessment years falling in the block period. Based on such
methodology, the Assessing Officer has made the addition in different
assessment  years falling within the block pericd in the case of the

assessee.
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6.15 As regards to the balance amount of unaccounted income of
Rs.128.12 Crs. (Rs.182,52 Crs.-Rs.54.40 Crs.), the Assessing Officer in
para 9.2 & 5.3 has recorded the following finding:

"With regard to the balance amount of Rs 128.12 Crores,
efforts were made fo correlate the cash withdrawals which
were credited on the receipt side of the diaries with the bank
accoumts of the remaining subcontractors. It Is essential fo
note that the assessee group is having more than 100 sub-
contractors. Vide questionnaires issued, assessee group was
spectiically asked fo produce the sub-confractors who have
not appeared, along with their books of account and bank
accounts for verification but, there was no cooperation from
the assessee group. Further, the assessee group was asked
fo expiain the entries in the diaries but no such explanation
was offered. As the entries in the diaries were made giving
narration of either name of the bank or name of the bank
along with the branches and as some of the sub-contractors
are having bank accounts in the same bank and branch, it
was difficult fo match the entries in the diaries with the
particular sub-contractor from whose account cashh was
withdrawn brought into the diarfes,

in view of the above, and in view of the assessee’s
non-cooperation in this matter, the only opinion left is to add
the balance amount of Rs.128.12 Crore to the income of the
group concerns on prorate basis Le. in the ratio of contract
recelpts shown by the group concern in the respective
assessment years to the total tumover of the group concerns
in that year.”

6.16 It is thus seen from the above finding that the Assessing Officer has
made the total addition of Rs.182.52 Crs. in the hands of various concerns
of Bhangdiya group in various assessment years falling within the block
period on prorate basis for want of proper correlation between the
amounts credited in the seized diaries and the withdrawals made from the
bank account of the sub-contractors. An addition of Rs.54.40 Crs. has
been made on account of entries of withdrawals from the bank account
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of sub-contractors recorded in the seized diaries in proportion to the
chegue payments.

6.17 As regards to the balance addition of Rs.128.12 Crs., the Assessing
Officer in his finding reproduced above has stated that efforts were made
to correlate the cash withdrawals credited on the receipt side of the
diaries with the bank accounts of the remaining sub-contractors but the
same could not be accomplished, therefore, the Assessing Officer made
the addition of Rs.128.12 Crs. in the hands of various group concerns on
prorate basis in proportion to the contract receipts declared by such group
concerns in various years falling within the block period.

7. When the matter went before the CIT(A}, the CIT(A) did not
appreciate the method of making the addition by the Assessing Officer in
respect of the gross receipt of Rs.182.52 crore but directed the Assessing
Officer to compute the addition by estimating the profit by applying rate
of 16% on the gross receipts of group concerns and allocated the income
. 50 arrived among the various assessee group concerns including the
| assessee. The CIT{A) while estimating the profit @16% appreciated the
order of the Tribunal in the case of the assessee group in L.T.A.Nos. 268,
269 and 285/Nag/2012 in the case of the assessee dated 03/04/2013 for
the assessment year 2006-07 to 2008-09 in which the Tribunal in
consequence of the evidence found during the course of survey operation

as well as recording the statement of various sub-contractors on which
the Assessing Officer has relied while making the addition during the
impugned assessment, directed the Assessing Officer to work out the
income by applying net profit @12%. The CIT(A) has directed the
Assessing Officer to adopt 16% of the gross receipts as the net profit for
the block period of the search comprising of the assessment year 2007-08
to 1012-13 instead of 12% directed by the Tribunal keeping in view that
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the assessee had made the undisclosed investment found during the
course of search in the assets and jewellery to the tune of Rs.26 crores
and Rs.2.37 crores. To cover up the undisciosed investment in the
immovable assets amounting to Rs.26 crores and in jewellery of Rs.2.37
crare respectively, the net profit was directed to be adopted @16% of the
total turnover of Rs.57% crores which comes to Rs.92.62 crores ignoring
the fact that the gross receipt of the assessee group includes the sum of
Rs.50,00,98,566/- in respect of the sales tax and rovalty which do not
constitute of any profit element but are in fact the liability to be
discharged to the thirty party by observing as under:

"10.0 I have carefully considered the submissions of the AR
of the appeflant, the assessment order, the material on
record, the remand report of the AC and the judicial decisions
refied upon by the AR,

11.0 On careftl examination of tﬁe material facts, the
following facts have emerged from the submissions of the AR
of the appelfant.

11.1 The AR has contended that it was explained before the
AQ that the deduction like royalty, VAT, Work contract taxes,
material supplied in respect to various works executed by
gssessee are {o the tune of Rs. 51.29 crores and no income
could be said to have been eamed in respect fo such
deduction for the purpose of determining the income in the
case of assessee. The gross receipts before deduction are to
the tune of Rs. 579 crores and the net receipt from it the
assessee possibly could have derived income from contract
business are only to the tune of Rs. 527.71 crores. The
estimated income declared by assessee in the various refurns
filed under section 153A of LT, Act 1961 is more than
reasonable and thus there is no warrant or justification for
making any addition at the hands of assessee. The action of
A.O, in not considering receipts at 527.71 crores ignoring the
binding decision of Apex Court in the case of Brij Bhushanial
réported at 115 ITR 524 (SC) is unjustified,
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11.2 The AR has further pleaded that the assessee fs
engaged in the activity of execution of work for Irrigation
Department of State Government of Maharashtra. The work
has been allotted to the assessee group for executing the
orders year after year on completion of the work allotted from
ime lo tme.  There /s due process of verification for
execution of work before releasing of payment. In the case of
aSSESSee group execution of work and receipts for the same
are not in dispute,  The Wwork having been executed which was
1oL in dispute a reasonable rate of profit alone coutd be fiabje
to be assessed at the harids of assessee. The assessment of
income at more than 40% of the fecelpts in no manner of
consideration can be considered as reasonable,

LT.A.N0.S6 to 61/Nag /2016
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11.3 The AR has enclosed detsils of the business income
assessed by the A.Q. in terms of percentage of gross receipts
shown in the returns of income by various entities of the
group.  The various percentages of income as computed by
the AR would indicate that the income assessed by A0 is
inconceivable to have peen earned on the business receipts
received by assessee group. Therefore, according to the AR,
the substantial addition made at the hands of the various
business entities of assessee group is excessive and
ureasonabie,

Income from Contract Business ssessed by AQ in % terms:

Particular Ay AY AY &Y AY Y BY
2006- 2007-  2008-09 2009-10  2010- 2011-  2012-13
o7 08 1l 12
M{s. M G Bhangdiya 11.79% 41.27% 35.60%  18.60% 27.46% 49,50%
MKS Canstre Venture P, Lid. 9.34%

M/s. Mahendra Constructian  10.78%, 43.13%  2544%  11.04% 21,799 33.05% 27.73%
M/s. Mahendra Const. &

M.G. Bhangdiya Jv 49.53% 73.44% 17.69% 41.81% 16.03%

M/s. K.M, Bhangdiva 11.97% 23.39% 26.76%  26.26% 15.22%  13.949%

MES Acme Build P Ltd 10,289
M{s. M G Bhangdiya and

Hitbhav Engg Jv 66.53% 11.98% 27.83% 0.00%

M/s. M G Bhangdiya and S5 54.82% 129.92%  13.18%

PATIL v
M/S K M Bhangdfiya Jv 25.28% 39.52%

Mitcon Infra Project P Ltd 10.07% 10.00% 10.06%
Consolidated 12.36% 47.01% 74.36% 18.52% 34.25% 49.97% 44.50%

11.4 It is seen that in the case of dassessee group books of
QCCOUNt were refected in regular assessment Framed Prior to
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action under Section 132(1) of 17, Act 1961, The income
returned by assessee is also on estimated basis peing
perceniage of net receipt received by each of the business
entitics of the assessee group.  The appellant during the
assessment proceedings has explained before the AO that
the verification of the seized documents with reference to
books of account loses its relevance in as much as that the
books of account have not been relied upon by assessee at
the time of dedaration of income and thus it would pe onty
13ir to determine a reasonable ncome on estimated basis
which could be said to have been derived from the net
business receipts received by various business entities of
dSSESSEe Group.

11.5 in the case of dSSE558e group, the assessments under
section 1534 of IT. Act 1961 have peen framed for
assessment years 2006-07 to assessment year 2012-13. The
nature of activity being execution of govemnment contracts
was the same during alf the assessment years. In assassment
vear 2006-07, the nature of work executed for Vidarbhz
Irrigation Development Corporation remains the same as in
the case of assessee for subsequent assessment vears. The
sub contractors who have executed the works are also similar
i the various assessment years. The A.C in the case of
assessee for assessment year 2006-07 has accepted the
income as shown in the return under section 1534 of 1.7, Act
1961 at about 12% of the qross receipts.  The A.0Q faving
accepted the net profit of 12% an the receipts for assessmernt
year 2006-07, ought not have made additions on different
footings in the case of assessee group for subseguent
assessment years under the similar chreumstances,

I1.6 The perusal of the ASSESSMEN], order would make it
evident that the source of incorme of the various business
eniities of the group s only in respect to execution of
government contracts and it has no other major activity of
business where from the income /s derived or generated. The
notings found in the seized documents are part of the Gross
receipls received from the govermment department.  The
Varous notings in the seized document are part of the gross
recelpts of contracts received by group entities is not
disputed. The inference drawn by Id. A.O. is that the entries
in the seized document lead to inflating the sub contract

23
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payments which have been utilized for fncurring  ilegal
expenses.  The aforesaid inference drawn by A.O. s without
any finding of a fact nor, it has been corroborated with
any independent evidence. In the case of assescee no
corroborative evidence or material was found during the
course of search or anything has been brought on record
subsequently in the course of assessment proceedings to
estaplish that the notings made in the seized document
are in reiation to incurring of any iegat expenses.

11.7 The AR has contended that the flotings were made in
the seized document at the instanice of late Shri Gotuialii
Bhangdiva who has expired in the month of Apri, 2011.
Therefore, the assessee to the best of his ability has made
efforts to explain the notings. The employees of assessee in
witose handwritings the notings found in the seized document
have been examined by A.O. in the course of assessment
proceedings. The employees while aamitting that writings
belonged to them have also stated that the aforesaid notings
have been made at the instance of late Shri Gotiialii
Bhangdiva. The aforesaid mndependent statement recorded by
A.O. supports and substantiztes the explanation submitted at
the time of search and in the subseguent proceedings that the
notings are in respect to movement of money.

11.8 The perusal of the seized document would make it
evident that it cannot be identified to one individual business
entily of assessee group. The transactions noted in the seized
document are of mixed nature being business, personal and
mvestment. The document being not refated to any one
identified entily, the notings made cannot be held as
unexplained credit to be apportioned amongst the various
business entities. In fact even as per the A.0., the seized
document does not belong to any one assessable individual,
In the absence of seized document being identified to any one
ndividual entity and same being not identified to any business
enlity, it cannot be held fo be as belonging to business entity
S¢ as lo make estimated addition at the bands of various
business entities on proportionate basis of turnover of such
aroup entities.

11.8 The A.O in para 6 of the assessment order has
observed that assessee group for A.Y. 2006-07 to 2012-13
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has debited Rs.361 cores fowards sub-contract payments
out of gross conlract receipts from the Government
aggregating to Rs.579 crores which is more than 62% of Gross
receipts. It is seen that subcontract payments include various
other payments fo associate concerns which are considered as
receipls in the case of assodiate concerns for making
assessment by the same A0, The actual payment to
outside subcontractors is Rs.263 crores only which is 45% of
gross contract value, The finding of A.O. to the extent of sub-
contract expenses at 62% is factually not correct

11.10 in assessment order at para 2.1, the A.O. has
discussed the significance of the diaries B-1 to B-65 and has
ocbserved as under:

“The analysis of the entries in the disries re veal that on
receipt side vamous receipts including receiots from?
withdrawals from bank accounts of group entities and
sub-contractors were recorded and on_payment side
entrigs of expenses fike interest pavments. repayment

of #ans, devosits into bank . accounts, fHouse hold
EXDENSSs, personal expenses, pavments to VEMoUS

persons _in cash, investment in properties et were
recorded, For the F.Y. 2006-01 to 2008-09 and 2011-12
the cash books and the ledgers mainly contain the cash
receipts and the payment entries in cash, It s
interesting to observe that some of the entries in these
diaries were also reflected in the reqgular books of
CCouUnts maimained by the assessee group,

The same para refers to the reply to question No. 30 of
the deposition made by Shri Mitesh Bhangadiva on oath on
2000772011, wherein Shri Mitesh Bhangdiva has stated that
seized documents are details of cash flow. The A.O, at page 8
n the same paragraph has observed that they contain
pbrobable extraneous gratifications, It is evident that A.Q. has
0 evidence on record for any iflegal gratification bur
observation is made on inferences and presumption. The
observation of the AQ at parz 5 . 1 inf act clearly explain the
nature of entries found noted in the seized document wherein
the Id. AC has recorded & finding that receipts are from bank
accounts of group enbities and sub-contractors, On the foce of
such observations, the conclusion drawn by the ld A0
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holding that credit entries are assessable income at the
hands of assessee is unjustified.

11.11 The A.Q. at para 6 of assessment order has
discussed the nature of sub-contracts. The AC has on
enguires from bank accounts found that withdrawals made
have been credited in daily cash balance of diaries. The A.O.
on inference has observed that same are uttlized for
unaccounted payments. The A.O af page 17 has observed
that most of the sub-contractors are name lenders and are of
fmeager means and some are employees. The names observed
are Shri Kesharsingh Rotele and Firous Kban etc. It s seen
that both individuals as observed are assessed by same A.O.
The income from sub-contract work done for ASSESSEC Grotip
has been accepted in the assessment framed /s 143(3)/153C
of LT, Act 1961 on the same date. The receipts from assessee
group having been accepted for assessing income at the
hands of such individuals, payments made by He gsscssee
group cannot be doubted as non genuine at the hands of
assessee. Similarly A.O. has observed names of other sub-
contractors. Out of names of subcontractors obsarved Shiri
Sanjay Malani Shri Chintaman M, Nakade, Shri Vishal
Rachalwar, Shri Dwarkadas M. Bhutada, Shri Dryaneshwar
Meshram and Shri Suresh Masram bave been assessed /s
153C by the same A.O. The receipls from assessee group
having been accepted for assessing the income in the bands
of sub-contractors, the payments made b Yy assessee group o
such sub-contractors cannot pe doubted as non-genuine in the
hands of various entities of the Bhangdiva group.

11.12 The A.O. at para 7 has made analysis of diaries
marked as B-1 to B-65. The 4.0 at para 7.1 has categorically
observed that receipt side contains amount withdrawn from
banks of assessee group concerns and indiviguals, The
financial year wise receipts entered in these diaries were
computed at 182.52 crores. [t is pecuiiar fo note that the Id,
AQ. at one hand has observed that withdrawals From
bank account of business concerns and individuals which were
found credited on feft side of the diaries and at the same time
1e has concluded the same receipls of credits as unaccourtted
income of the group.  The AR has contended that the id.
A.C. has not doubted the deposits in the bank account of
assessee.  Infact, they are deposit of receipts which are
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considered as income, therefore withdrawals of such amount
cannot again be assessed as income,

11.13 The A.O. in the assessment order has observed
that the amount withdrawn from diaries s utilized for
unaccounted  payments or unafiowabie expenses  fike
gratification paid to various politicians  and  Government
emplioyees. However, the assassment order does not refer to
any corroborative evidence on record to hold that assessee
has made payments of any iegal gratification. In fact A.0. at
page 9 has observed that payment made in casfr is for
probable extrancous gratification which shows that this Is a
probable view taken by the 40 without bringing the issue to a
logical conclusion. Therefore, the working made by A.0. at
page 36 to 38 about analysis of payments out of seized
documents are just adverse iference drawn on assumptions
and is not based on any corroborative evidence on record.

11.14 The A.C. has made observation at para 7.3 as regards
o the quality of work executed by the assessee group and in
particular visit of A.O. to various sites where work s executed
by Bhangdiva group. The AR has cortended that it is just an
oral information obtained behind the back of assessee which
has no evidentiary value, Assessee group has executed work
as per standard parameters specified in the tenders alfotted to
the assessee group. The State Go vernment fias due process of
verification as to quality and quaniity of work executed before
release of payments, In the case of ASEESEEE SUCCEssive works
were afiotted year after year which itself demonstrates the
fact that the State Government had no question as to guality
of work executed by assessea Grogp.

11.15 The A.O. in para 8 has discussed as fo confronting of
seized documents fo assessee, The réplies submitted have
been partly reproduced. It /s seen that in the course of search,
the statement of the Shri Mitesh Bhangdiya was recorded on
20/07/2011 and the assessee in answer to guestion No.30 has
explained that seized documents are details of cash flow and
same has been reproduced in assessment order on page 5.
During the assessment proceedings too, the assessee has
expiained that the diaries are notings for movement of cash in
reply to question No. 23 in the statement recorded on
2700772013, The assessee alf slong i the course of

F
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assessment  proceedings had explained that the seized
documents are fo be in the nature of notings for movement of
fund. It was expiained in the course of asseEssmemnt
proceedings that the sub contractors on withdrawal of money
from their bank accounts used o keep in trust/safe custody
the amounts which are found fo be noted in the seired
documents, The explanation submitted by assessee was
verified by the A.O. and it was found that the withdrawals
made from the bank accounts of the sub contractors is on
certain occasion credited in the seized document. It was
furthier explained that the amounts credited in the seized
document being the amounts received  from  the sub
Contractors were remitted to the sites where such sub
coniractors were executing the work, The amount remitied
was through any representative of the subcontractor or any
PEISON going to various sites which are located at remote
places. The seized dociments contain notings in respect to
fandiing of cash by late Shri Gotulaliee Bhangdiva who has
expired in Aprit 2011, The assessee in the course of
assessment proceedings has explained as to how notings
happened to be made in the seized document. In the case of
assessee, the statement of assessee was recorded on the
seized document and in particular questions were asked as
regard to the names which had simitarity with the names of
some polidcians, The assessee in the statement recorded on
oath has dlearly expizined that the notings made in the seized
documents had rothing to do with political leaders n as much
as such political leaders have no business Eransaction with any
of the business entities of Bhangdiva group. The assassee jn
his statement made in the course of assessment proceedings
had deposed that the seized documents are in respect to
movement of cash with regard fo activity of business, personal
€xpenses and investments mada by assessee. Thus, the AR
has contended that neither the Investigation Wing of the
Departrnent nor the A.0. in g span of almost more than three
and falf years have Drought any evidence on record to show
that the various nolings made in the seized documents are in
relation to any ifegal expenses incurred by assesseae group.
The AR further contended that explanation submitted by
assessee  was  substantiated by submitting  independent
eviderice of affidavits of sub-contractors that they had
colfected back the amounts deposited with late Shri Gotualiee
Bhangdiva. The various persons who had submitted the
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affidavits have not been cross examined subseguent to
atidavits submitted nor any matenal or evidence on record
has been brought to disiodge the averment madge in the
affidavits. Therefora, the AR pleads that the contents of the
afftdavits filed by sub-contractors have gone un-rebutted and
have to be tsken as trye and correct. In this regard the
appeliant has relied on the decision of Hon'ble Apex Court
in the case of Mehta Pareih reported at 30 ITR 181 (SC)
» Wherein it has been beld that:

"Wo further documents or vouchers in refation to those
entries were called for, nor was tha presence of the
deponents of the three affidavits considered necessary
by either party. The appeliants took it that the affda vits
of these parties were enough and nejther the AAC, nor
the ITO , who was present af the hearing of the apneal
before the AAC considered ir necessary fo calf for tham
n order to cross-exanine them with reference fo the
slatements maede by them in their affidavits. Under
these drcumstances, it was not open to the Revenue fo
challenge the correctness of the cash entries or the
stalements _made by those devonents _in__ their

gifidavits, *

11.16 The A.O. has observed that the various sub
conbractors in the case of dsSessee are name lenders and
bogus. The A.O, has listad the names of such sup contractors
at para 9.1 of the assessment order. In this regard, it is seen
that the aforesaid sub contractors are also assessed by the
ACIT, Central Gircle-2 (1), Nagpur who is also the A0 of
assessee group. In cases of such sub-contractors nofices
under section 153C of 1.7 Act 1961 were jssued and returns
were submitted by such sup contractors pursuance to receit
of fiotice under section 153C of IT. Act 1951, The
assessments fiave been framed under section 153C of I.T. Act
1961 by the same A0 wherein the income returned in
respect of business income shown arising to such sub-

determining the income in the cases of sub-contractors couid
not have conduded that the Payments made by assessee
group to such sub contractors are bogus,
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that some of the sub-confractors are working as employees
fike drivers/supervisors of the assessee group. There is no
profibition for working as employee and sfso operating as
sub-contractor. The AR in this reqard fias submiited that the
assessee In order to encourage his employees has provided
employees to be sub-contractor in order o make more
personal gain by such employess. In view of above there rs
nathing which can be held adversely in respect to such
observation.

I1.18 As regards fo the addition of Rs. 54.40 crores
made By the AC on the basis of the deposttions of the sub-
contractors, the AR has contended that an opportunity of
Cross exarnination of such sub-contractors has not been given
o the appellant which is in viclation fo the principles of
natural justice. The AR of the appefiant in this regard bas
placed refiance on the decision of Hon'ble Supreme Court in
the case of M/s Andaman Timber Industries vs,
Commissioner of Certral Excise, Kolkata (Civil Appeal
No. 4228 of 2006). The Hon'ble Apex Court in this case has
held as under:

"According fo us, not allowing the assessee to cross
examine the witness by the Adjudicating Authority though the
statements of those witness were made the basis of the
mmpugned order is a serious faw which makes the order nuflity
masmuch as it amounted to violation of principles of natural
Justice because of which the assessee was adversely affected,

In view of the above we are of the opinion that if the
testimony of these two withess s discredited, there was no
material with the Department on the basis of which it could
Justify its action, as the statement of the aforesaid fwo
witness was the only basis of issuing the Show Cause Notice,

We, thus, set aside the impugned order as passed by
the Thibunal and affow this appeal”

The ratio laid down by the Hon'ble Apex Court is mutatis
mutandi applicable fo the facts and circumstances of the
present case of the appelfant group.
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12.0 The AR of the appeliant has submitted that in the
assessment framed various additions made are based on the
seized documents from B+ to 8-65, It is further submitted that
notings on seized documents were expigined by appellant by
placing legal evidences on record, The AR thus contended that
it is settled position of law that in the absence of corroborative
ewidence on record o adverse view can be taken in respect of
notngs found in the seized documents, According to the
AR, in the case of assessee for flotings made, no adverse
corroborative evidence was found in the course of search
aclion or has been brought on record by the Id. AO during the
course of assessment proceedings at the time of framing of
aSSESSIENt. The AR therefore, pleaded that in the absence of
any adverse corroborative evidence on record for notings on
seized documents, addition made By AD on the basis of such
notings are unjustified and unsustainable

I support of his contention, the AR has refied on the
following Judicial decisions:

1) {1978)115 ITR 524 (5C)
Brij Bhushan Lal Parduman Kumar vs, CIT

In this case the Hon'ble Apex Court has held as under:

Tt is true that ordinarily, when a works contract 5 put
through or completed by a contractor the income or profits
derived by the contracior Fom Such contract is determined on
the value of the contract as a8 whole and cannot pe
determined by considering several ftems that g0 fo form such
valie of the contract but in our view where certain
stores/material is supplied st fived rates by the Department to
the contractor solely for being used or fixed or incorporated in
the works undertaken on ferms and conditions mentioned
above, the real total value of the entire contract would pe the
Value minus the cost of such stores/material so supplied,
Therefore, since ne element of Profit was invofved in the turmn
over represented by the cost of stores/material supplted by
the M.E.S. to the assessee firms, the income or Profits derived
by the assessee firms from such contracts will have to be
determined on the basis of the value of the contracts
represented by the cash payments received by the assessee-
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firms from the M.E.S. Department exclusive of the cost of the
material/stores received for being used, fixed or incorporated
in the works undertaken by them.”

2} (1973) 92 ITR 90 (Mad.}
CIT vs. K.8. Guruswami Gounder & K.S.
Krishnaraju

The Honble Madras High Court has beld ‘i the
assessee gave its tender on the definite understanding
that the Department concerned is to supply the required
materiagfs for the construction of the buitdings, the rates
quoted by him would have been adjusted on that basis,
Therefore, there /s no question of the assessee
purchasing the materials required for the buildings from
outside and putting itself to a disadvantage. Admittedly,
the materials supplied by the Departments had been
used in the construction of the buildings and the
assessee did not, in fact earn any Profit in relation
thereto. We are not, therefore, in a position fo say that
the turnover represented by the cost of the material
suppliea, in any manner, contributed fo the Profit of the
assessee, ”

3) AIR 1998 (§C) 1406
Central Bureau of Investigation vs. V,C. Shulkls &
Ors.

39. A conspectus of the above decisions makes it
evident that even correct and authentic entries in books of
gccount  cannot  without independent evidence of their
krustworthiness; fix a liability upon a person. Keeping in view
the above princivles, even if we proceed on the assumption
that the entries made in MR 71/91 are correct and the entries
in the olher books and loose sheets (which we have already
found to be not admissible in evidence under Section 34) are
admissible under section 9 of the Act to support an inference
about the formers’ correctness still those entrics woild not be
sufficient to charge Shri Advani and Shii Shulda with the
accusgtions feveled against them for there is not an iots of
independent evidence in support thereof In that view of the
matler we need not discuss, delve into or decide upon the
contention raised by Mr. Altaf Ahmed in this regard, Suffice it
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o say that the statements of the four witnesses, who have
admitted receipts of the Paymemns as shown against them in
MR 71/91, can at best be proof of reliability of the entries so
far they are concerned and no others, In other words, the
statements of the above witnesses cannot be independent
evidence under Section 34 as against the above fvo
respondents. So far as Shii Advani fs concerned Saction 34
would not come in aid of the mrosecution for another reason
also, "

4} (1965) 57 ITR 532(5C}
Parimisetti Seetharamamma vs. CIT

The  Hon'ble Apex Court has held as under:

"By s5. 3 and 4 the Act imposes a general liability to tax Hpon
all income. But the Act does not provide that whatever is
received by a person must be regarded as income lable to
ax. In alf cases in which a receipt ic sougiht to be taxed as
income, the burden lies upon the Departiment to prove that it
is_within the faxinQ provision, Where however a receipt is of

the nature of income. the Burden of roviding that it is nof

taxable because it falis within an exemplion proved by the act

fes upon the assessee, "

5) (2007} 294 1TR 49 (5C)
CIT vs. P.V. Kalyanasundaram

In this case the Hon'ble Supreme Court has observed as
under:

"The respondent assessee vide a registered safe deed dt. 27"
Oct., 1998 purchased certain land al Brindavan Road,
Fairlands, Salem for a sum of Rs.4.10 lakhs. During a search
of the office and residential premises of Polimer Net Work,
certam niotes on loose sheets allegedly in the hands of the
respondent were found and seized by the Department. In his
stateiment recorded on & Dec.,, 1998, the assessee subrmitted
that he could not rememper as fo Wity the notings had been
made. The statement was further contirmed by another
statement on 11 Dec., 1998. The Department also recorded
the statement of the vendor Rajarathinam on & Dec, 1998
which too was confirmed on 11" Dec, 1998 in which ke



_—
LT.A.N0.56 to 61/ Nag/2016 :
I.T.A.No.261 to ZESINagfzﬂl_E 3
Assessment Years: 2007-05-2011-12 B

admitted that he had in fact received a total consideration of
R$.34.35 lakhs and that the sum of Rs.4.10 lakhs reflected in
the sale deed had been received by him by way of a demand
draft and the balance in cash. Rajarathinam however retracted
from his statement on & Jan, 1999 and filed an affdavit
deposing that the sale price was Rs.4,10 lakhs only and that
his statements earfier given to the authorities were incorrect
in a subsequent statement recorded on 20" Now, 2000
Rajarathinam again reverted to his earfier portion  and
deposed that the sale price was Rs.34.85 iakhs.

e 106 CIT aCcordingly deleted the addition
made. An appeal was thereafter preferred by the Revenue
against the order of the CIT before the Tribunal. The Tribunal
n its order dt. 6" July, 2005 held that the notings on the
foose pieces of paper on the basis of which the inftial suspicion
with regard to the undervaluation had been rajsed were vague
and could not be relied upon as it appeared that the tofs! area
with respect to the sale deeds and thet reflected in the lpose
sheet was discrepant. ”

“When the assesse did not give an y expianation fo the notings
found and at the same tme the Revenue is able to
corroborate the same with the statement of the seller for the
purpose of determination of actual sale value, would the fower
authority be justified in interfering with the same?

e B€ that as it may, we are of the opinion that the three
questions reproduced above can, in no way, be called
substantial questions of law, The fact as to the actual sale
price of the property, the fmplication of the contradictory
statements made by Rajarathinam or whether refiance could
be placed on the loose sheets recovered in the course of the
raid are all questions of fact. We therefore find o iidrmity in
the order of the High Court Accordingly, we dismiss the

appeal "

&) (1999) 237 ITR 570 (5C)
CIT vs. Smt. P.K. Noorjahan

“The Tribunal however, held that even though the explanation
about the nature and sources of the purchase money was not
salfstactory but in the facts and circumstances of the case it
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was not possibie for the assessee fo earn the amount investad
i the properties and that by no strefch of imagination could
be assessee be credited with ha ving earned this income in the
course of the assessment year or was even il @ position to
earn it for a decade or more. The Ttibunal took the view that
although the explanation of the assessee was lable to pe
rejected, s, 69 of the Act conferred only a discretion on the
ITO to deal with the investment as income of the assessee
and that it did not make jt mandatory on his part to deal with
the investment as income of the assessee as sopn as the
latter'’s explanation happened to be refected,

e, TS dlearly indicates that the intention of
Parliament in enacting s. 69 was fo confer a discrefion on the
17O in the matter of reating the source of investment which
fas not been (satisfactorily explained by the assessce as the
income of the assessee and the ITO s not obliged fo treat
such source of investment as income in EVEry case where the
explanation offered by the assessee 5 found to be not
satisfactory.

In the instant case, the Trbunal has held ithat the discretion
had not been properly exercised by the ITO and the AAC in
taking into account the circumstances in which the assessee
was placed and the Tribunal bas found that the sources of
nvestments could not be treated as income of the assessea.

The High Court has agreed with the said view of the Tribunal,

We also do not find any error in the said finding recorded by
the Tribunal. There is thus no merir in these appeals and the
saime are accordingly dismissed. No order as o costs. "

7)  Bombay High Court order in ITA No.1224 of 2011
in the case of M/s. Supreme Industries Ltd,

A search ackion Was conaucted on the
respondent assessee  and  jts directors. During  the
course of search, the officers of the aqocument which reads as

vnger;
Payment mode Chegue 65.00
Cash 33.00
98.00
Rate persq. yard 2,019

Per 5q. mt. 2,414
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Rate offered 1,500 persq. mt. =
61,50,000
1,600 per sq. mt.

The Hon'ble High Court observed as urider:

"The entries found in the seized document according to the
Tribunal cannot be retied Upon in the absence of SUPPOrting
documents. The revenue has not brought on record 3y
evidence to shiow that the transaction for the purchase of plot
was for Rs.98 lacs including cash payment of Rs.33 lacs, Thus,
the appeal of the respondent assessee was alfowed,

We note that the Tribunal bas alfowed the appeal on a finding
& fact. This finding by the Tribunal is reached taking into
account the various evidences produced by the assessee fo
conclide that an amount of Rs.33 lacs had in fact never
changed hands. Consequently, section 69 of the Act would be
inappiicable. "

8) (2008)3071‘7‘1?137{6‘:{;& J} .
CIT vs. Maulikkumar K. Shah

The court has held as under:

"The assessee has bookead 35 Shops as on the date of search,

on which the Department has charged ‘on money' In the asst.

yr. 1995-96. In his statement recorded under s 132¢4), &.

denied to have charged any on-money’. The notings on the
selzed diary found from the premises of 5. is the only material
on the basis of which the AO has made the impugned
additions. The A0 has not brought any corroborative material
on record to prove that such sales were macls and ‘on-money’
was received by the assessee outside the books of aecount.

The AO has ot examined any purchaser to whom the sales of
shops were effected. Onus hea Vily lay on the Revenue to
prove with corroborative evidence that the entrics in the
seized diary actuslly represent the sales made by the
assessee. Such onus has niot been aischarged by the Revenue.

Mere entries in the seized material are nof sufficient to prove
that the assessee has ndulged in such a bransaction, If is
well-seftled that if certsin documents were found from the
possession of the assessee during the course of search
operation, burden lies on the assessee to explam the nature of
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transactions recorded in the said seized material, considering
the facts and circumstances of the case in itc entirety, we are
of the considered view that the addition as made by the AC.
Being based on mere presumptions and assumpltions and
without any corroborative evidence, cannot be sustained and
the said additions have rightly been delefed by the CIT (A) in
all the years under consideration. The Revenue's appesls,
therefore, fail”

8) (2007) 293 ITR 43 (Del.)
CIT vs. 8.M. Aggarwal

In this case the court bas held-

"Slatement made by assessee’s daughter cannot be said to po
refevant or admissible evidence against the assessee, since
the assessee was not given any opportunity to cross examine
her, "

Tt is well seftied that the only person competent to give
evidence on the truthfilness of the contents of the document
is the writer thereof. So, unfess and until the confents of the
document are proved against a berson, the possession of the
document or handwriting of that person, on such document by
itself cannot prove the contents of the document These are
the findings of fact recorded by both the authorities i.e. CIT; (A)
and the Tribunal. "

"The explanation tendered by the assessee that the account
belongs to his daughter Smt. Sarla Gupta was categorically
denied by her and in view of her specific denial, there is no
Justitication to hold it otherwise, "

"If the evidence collected against a person fias not been
confronted against him then i cannot be ubilized against him.
In the present case, the A.O. has taken into account the
statement of Smt. Sarla Gupta and has utilized the same
against the assessee but the fact remains that this statement
was recorded behind the back of the assessee and no
oppertunity was given to iim fo cross-examine her, *

"We have oursefves examined the contents of the document
and are unable to draw any dear and positive conclusion on

FTe

r———
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the basis of figures noted on it The jetter H.5." 7.2" and 'D-
Shop’ cannot be explained and no material has been coflected
o explain the same. Likewise, the figures foo are fotally
unexpiained and on the basis of notings and Jottings, it cannot
be said that these are the transactions carried out by the
assessee for advancing money or for taking money. Thus, in
our opimion, this is a dumb document. "

10) (2008) 266 ITR 619 (Del. J
CIT vs. Girish Chaudhary

"The company and its directors were searched on 1 &.01.2000
and a document marked as Annex. A-37 was found and
seized. The said document contained the follo Wing entrics:

Annexure A-37 (Page 13)

‘Cash RB- 31.50

Ci. 9.50
41.00
16.50
57.50
31.50
16.580
48.00"

The Hon'ble Delhi High Court following the decision of Apex
Court in CBI Vs, V.C. Shukls (1998) 35CC 410 has heid
"Similarly, the document Annex. A-37 recovered aduring the
course of search in the present case is a dump document and
fead us nowhere. Thus, the Tribunal rightly deleted the
addition of Rs.48 lakhs made by the AC on account of
undisciosed income on the basis of seized material.

11) (2014) 39 CCH 034 (Hyd. M. )
Depuly CIT vs. K, Babu Rao
The Honble ITAT, Hyderabad Bench fas held as under:

"Guess work not possible in case of search assessment framed
/s 143(3) or u/s 1534, without any proper material - A0
should have basis for assuming that expenditire incurred by
assessee 1s out of undisciosed income - Unsubstantiated loose
sheets cannot be considered as conclusive evidence to make
any addition fowards undisclosed income -- In instant case
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additions were made on basis of entries recorded in two note
books  seized -  Entries  in note book were
unsubstantiated --On basis of same AQ conciuded that
figures mentioned therein are to be read by adding 3 zeros
and assessed undisclosed income - Other than loose paper,
AQ has not brought on record any corroborative materiaf or
evidence - CIT(A) rightly concluded that if cannot be acted
tpon and delcted addition - Impugned order upheld -
Revenue's appeal dismissed, "

"He observed that in the statement recorded ot the date of
search, assessee admitted that the seized books CoMMain
details of day to day expenditure. In the statement recorded
s 131 on 23/7/2008, the assessee further admitted that the
seized books contain receipts and payments party refated to
him and partly refated fo others and the entries were written
n coded form, He also admitted that these books were written
by his managers and his two wives Smit Sridevi and Smt,
Rani.”

“Tax has to be collected on resl income  but not on
hypothetical income, Unjess those entrias are independently
corroborated with contemporanecus record, no adverse view
can be laken by the Assessing Authority. No such direct
independent eviderices have been brought to demofish the
contention of the assesseea, As contended by the assessee. no
assets have been unearthed during search, which is witimate
weapon of the Dept., for making such addition on the basis of
some mathiemaltical calculation.

As stated earlier, these documents are prepared  and
maintained by managers, there are bound to be mistakes
Wihich cannot fasten on the assessee fo pay taxes on
unearned income. During search and seizure proceedings,
cash Rs.4 lakhs and the two diaries wera recovered but no
unaccounted assets found. AO did not mention any of such
tnaccournted assets found during search. In this background
aoditions based on some entries in the diaries by affixing
three zeroes for alf transactions is totally urjustified There
should be some reasonable matching between the income and
the assets or expenditure, that nexus is clearly lacking on the
facts as brought on record.”

TR,

36



735

I.T.A.M0.56 to 61/MNag/2018
L.LT.A.No.261 to 265/Nag/ 2016 37
Assessment Years: 2007-08-2011-12 T

In the present case, the seized material (two note books)
marked as KBR/A/OZ and KBR/A/04 wherein certain entries
are found recording various fransactions pertaining to the
assessee. [hese entries in the niote book are unsubstantister
and on that basis the AQ reached to the condlusion that the
figures mentioned thereimn are to be read by adding 3 zeros
and thereby he came to conclude that there is undisclosed
income in these 6 assessment years, In our opirtion, the
document recovered during the course of search was a dump
document and fed nowhere. The CIT(A) rightly came to the
conclusion that it cannot be acted upon and deleted the
addition. ”

‘Other than the loose paper. the AC has not brought on
record any corroborative material or evidence to show that the
inference made by him is correct. The CIT [A) after iaking the
tolality of the circumstances into consideration came to the
conciusion that the addition made by the AO is not Justified
and the argument put forth by the assessee is supported by
documentary evidence. This was not a case where relevant
evidence had been ignored by the (TT{A) and their relevant
evidence has been taken into consideration, The only test that
was required to be applied was whether on the facts found
and the state of evidence on record. the conclusion arrived af
by the CIT{A) was one which could be arrived by a reasonable
person properly informed in faw. Applying this test it could
not be said that the decision recorded by the CIT{A} one
which could not have been arrived at by a reasonable Derson
properly informed in law considering the state of evidence on
record. Hence, in our considered opinion, the CITi (A} has
reached a correct conclusion in defeting the addition made by
the AO on the basis of loose sheets, *

12) (2005) 92 177 (Ctk) 464
Addl. CIT vs. Prasant Ahluwalia

The Honble ITAT Cuttack Bench has held -
"The A stated that these notings were in the fianadwriting of

the assessee and therefore, he has to expiain why the total of
which comes to Rs. 7,55,000, were added in the income of the
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assessee. It was submitted by the assessee auring the course
of search itself that this is estimation of expenditure to be
incurred for forthcoming period. "

"Wo corroborative material has been brought on record by the
AQ for rejecting the assessee's contention that Jotting on the
piece of paper was an estimate and not actually expended, As
per our considered view, additions based on chit papers and
presumption of AQ could not be sustained in the absence of
any corroborative mateHal or evidence brought on record.
supporting it.”

As no corroborative material has been brought on record by
the Department to reject the assessee's contention, we do not
find any reason on interfere in the order of the CIT: (A} for
deleting the impugned addition”

13) (2007) 106 TTJ (Ranchi} 422
ACIT vs. Ashok Kumar Vig

Held:

“The CIT(A) has taken a clear-cut view that the AO did not
verlfy these so-called balances with the partics
whose  names  were  found mentioned

e s . CCOLIES giVE RO
indication regarding movement of amount The parties show
drastic reduction in the balances but how the payments were
accounted for is not forthcoming from these entries. The
Authorised Representative has invited attention o the fact
that the AQ did make enquiry, which the assessee hias not
disputed, However, the AO has not brought on record the
result of such an enguiry. The only plausible condlusion, under
these circumstances, would be that the findings of such an
cxercise was favourable to the assessee. Coming to the
applicability of provisions ofs, 132(44), the assessee Fas
explained the drcumstances under which pis employee
maintained these documents in the premises of MDSS, This,
the ownership is noft disputed.  However, there is no
presumption about the eaming of income. The assessment s
made under Chapter XIV-B. The AQ cannot make addition on
the basis of incomplete entrics, The onus rests on the

N
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Revenue fo establish that the assessee was in receipt of
money then the onus would autormatically be shifted fo the
assessee (o prove that the money has been discosed in the
dccount or the same is not liable to tax, In the present case in
hand, the AO has not been able to demonstrate with adeguiate
evidence that the assessee received the amounts in two years
as alleged. These entries as recorded in 'PKC-60' do not
clearly reveal that the assessee has eartied income. The
assessment of undisclosed income is under Chapter XIV-8 and
there is no scope of assumption or presumption while making
assessment under this chapter. They are dumb documents on
which reffance cannot be placed, unless they are corroborated
with other evidences. There is no infirmity in the order of
CIT(A) in deleting the additions. - Rama Traders vs. ITO
(1988) 32 T7J (Pat) (TM) 483 : (1988) 25 ITD 599 {(Pat)(TM)
and Kollipara Subba Rao vs. ITO (1990) 32 ITD 668 (Hyd.)}
distingtiished. "

14} (2004} 91 TTI (Del.) 938 N.K. Malhan vs.
Deputy CIT
Held:

“The document found and seized might raise strong suspicion,
but it could not be held as a conclusive evidence without
bringing some corroborative material on record.

crennsnsennnnnn. FI€EVY ONUS lay upon the Revenue to prove
that the document gives rise to undisclosed investment b ) the
assessee”.

'As regards interest, from mere Jottings or calculations it
cannot be szid that there was any Kability incurred by the
assessee as fie s also not found to have paid the amount from
his respurces nor utilized the amount for his individual
benefits. The Revenue did not examine these parties though
the compiete identity and particuiars thereof were available
before them Proof of payment has also not been found In
case the calculations were made for interest they were
merely the cost estimates but cannot be said as a pa vinent in
reality or a liability incurred by the assessee. In any event the
burden was on the Revenue to show that the documents
represented undisclosed income of the assessee. Without
bringing any corroboratory evidence by the Revenue, hfs
burden cannot be held to have been adischarged, Under such
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peculiar crcumstances and the facts as ererging from record,
the entries of Rs.1,65,000 could nof have been treated ss
undisclosed income of the assessee for the block period. The
aaadition so made is, therefore, directed to be deleted”

“The document found and seized might raise strong suspicion,
but it could not be held as a conclusive evidence without
bringing some corroborative material on record. The
document contained only the rough calculations and was sifent
about any investment.- On the basis of such a daumb
documment, it cannot be ssid that there were fvestments
made in fact by the assesses, Heavy onus lay upon the
Revenue to prove that the document gives rise to undisclosed
mvestment by the assessee. This onus has not been
discharged. Accordingly no addition of undisclosed ncome
could be made on the basis of such a document”.

15, (2004) 89 TT7 (Cal.) 917ICIT vs. West Bengal
Trading Agency

Held':

"No posftive material, direct or circumstantial, to establish that
amount was received by assessee - Addition made on the
basis of suspicion was rightly deleted by CITIA)"

"It was necessary for the A0 to gather material either direct or

drcumstantial to estabiish that the infention expressed i the
diary by K was actually implemented and that the assessee
had received the money from K The very receipt of money
from K is doubtful and, therefore, the tax liability cannot be
fastened on the assessee merely on lhe basis of suspicion,
The CIT{A) was justified in deleting the addition’

16) (2008) 10 DTR (Del.) (Trib, J 507 Sonal
Constructions vs. Deputy CIT

Held:
“Presumption under s, 132(4) cannot be used in the

assessment
proceedings to make an assessment of income.

=
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Orie fails to understand as to why the AO did not think Fif to
examine V in the course of assessmant proceedings. So afso,
non-examination of S by the AO in the course of assessment
proceedings was 1atal to the case of the Revenue. The seized
docurments were alone not sufficient to draw an Vv definite
conciusion regarding the existence of undisclosed income.

.........................

The corroboration could have come in the form of
examination of Vand 5 .....oovvvieeevonnn, The purchasers of the
property from the assessee could have been examined to find
out if they had paid consideration over and above what has
been recorded by the assessee in its books of account. The
additions made cannot be sustained in law. - Shivan
Properties (P) Ltd. vs. Dy, CIT (TTA Nos. 1957/Del/1999 and
4100/Del/2001, dt. 29" Dec,, 2006) refied on,"

"It is observed that the writing made in the loose papers were
treated by the A.O. as the actual investment made by the
assessee and the actual receipts of the sale of properties, We
tind that the said documents Annex, Al pp. 2 and 29 are joose
papers and not any books of account. Further, in the said
document date-wise break-up of the alleged payments made
or the alleged safes proceeds received are not recorded. From
the said documents it cannot be said that the figiires stated
there in were the actual investment made by the assessee and
actual sale proceeds received by the assessee. Mo
corroborative evidence of the writing found to be made in the
loose papers were found during the course of search. It is no
doubt true that the seized document on which the impugned
addition was made by the A0 namely Annex. AI pp. 21 and
29 did give out certain figures regarding the four projects that
the assessee had undertaken in the course of bis business”

“The question that would fall for consideration is as to
whether this correlation alone was sufficient fo make lhe
impugned addition. In this connection, we have to first notice
that the document in question was seized from the residential
premises of ong of the partriers of the assessee firm. At the
tirme of search the statement of the partner was recorded. He
disowried any knowledge about the seized documents”,

The Hon'ble Supreme Court in a recent decision in the case of
PR Metrani vs. CIT (2006) 206 CTR (5C) 290 : (2006} 287

737
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ITR 209 (5C) has faid down that presumpiion under s. 132(4)
cannot be used in the assessment proceedings to make an
assessment of income™

“We are of the view that the seized document Al po. 21 and
29 were alone not sufficient to draw any definite conclusion
regarding the existence of undisciosed income. It was
therefore not possible to draw any inference on the basis of
this document without proper corroboration. As already stated
the corroboration could have come in the form of exarination
of Mr. V.K. Narang and Mr. 5.5, Sodhi. The property could
have been got valred by the DVO to find out the real
investment in this properly. The purchasers of the property
from the assessee could have been examined to find out if
they had paid consideration over and above what has boen
recorded by the assessee in its books of account. ”

"It is also pertinent to note that there was no altempt made
by the AQ even to make any enquiry with the concerned fart
purchasers from whom the on-money was alleged to be
received by the assessee on the basis of the contents of the
refevant seized documents. The allagation of the A about the
receipt of on-money from the fiat purchasers thus was based
Oft fiere surmises and corjectures and in the absence of an )%
evidence to corroborate the same, the addition made by him
presuming the receipt of on-money, in our apinion, was not
Justified. In that view of the mater, we set aside the impugned
order of the learned CIT(A) confirming the said addition and
direct the AC to defete the same.”

17) (1997) 59 7717 (Mumbai) 574
ACIT vs, Shailesh S. Shah

Held:

"As a result of search at assessee’s premises on 26% August,
1987 certain loose papers were found and seized and one of
those loose papers which has been marked as page No. 44
which has been responsible for creating the contro versy under
appeal before us has the following details: (Details are as per
the Entries repeated on page No. 3 & 4 of the order. 3

#38
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"We are of the opinion that the AQ has not invoked an v of the
deeming provisions of ss. 69 to 69D and, therefore, it is clear
that these figures have been considered as assessea’s income
vnder the substantive provision of the IT Act  Under the
substantive provision of IT Act. it is now settled law that every
receipt is not necessarily or cannot necassarity be income in
the hands of the recipient and, therefore the Guestion
whether any particular recejpt is income or not depends on
the nature of the recejpt and true scope as well as the fact of
the refevant taxing provisions ...,

settied proposition, it follows that Revenue can tax only those
receipls, which, first have been proved to be income in the
hands of the recipients and secondly, the same have to be
proved as non-exempt from tax. We are, therefore, of the
apinion that it is Revenue's onus, before assessing any receipt
as laxable income; fo proved that the receipt in the hands of
the recipient is income and this can be proved or established
anly on the basis of some material or evidence. This view
finds support from the decision of the Hon'ble Allahabad High
Court in the case of Lachand Gopaldas vs. CIT.*

“In view of the above discussions, facts and circumstances of
the case as well as the settled principles of law, we are of the
opinion that the condlusion arrived at by the AQ was based
purely on suspicions and the CIT(A) was justified in defeting
the additions having been made only on suspicions, The order
of the CIT{A) is upheld and the revenue’s appeal is dismissed,
As regards to Departmental Representative plea refating fo
consideration of assessee’s explanation by the CIT; {4)
submitted before him, without giving opportunify to AC, we
have found that the CIT{A) has not based his decision on that
expianation, rather had accepted the assessee’s plea made
before the AQ fo the effect that the figures on loose paper
No.44 were rough working of the firm. This plea is, therefore,
réfected. *

18} (2008) 5 DTR (Jab) (Trib) 202
ACTT vs. Satyapal Wassan

The Honble Tribunal has held as under:

Our view In this regard is supported by the decision of
Hor'ble Supreme Court in Govind Saran Ganga Saran vs. €ST
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(1985) 155 ITR 144 (SC) wherein it was beld that for the
punpose of charging to tax, there should be four COMponents
fo be salisfied. For the sake of converence, we refer to the
relevant headnates form that decision:"

"The component which enter into the concept of a tax are well
known. The first js the character of the fmposition known by
its nature which prescribes the taxabie event agltracting the
fevy, the second is a clear indication of the person on whom
the levy is imposed and who is obiiged to pay the tax, the
third is the rate at which the tax is imposed and the fourth is
the measure or value on which the rate will pe applied for
computing the tax liability. IF those components are not clearly
and definitely ascertainable, it is difficult to say that the levy
exists in point of law. Any uncertainty or vagueness in the
legisiation scheme defining any of those components of the
levy will be fatal to its validity. "

The 1irst component shows that it is necessary o find out the
nature of Bransaction which is the source of generating
mncome. It has to be clearly spelt out as to whether a
particular transaction is of income vielding nature as per IT
raw,

Merely because a document is recovered from the body of a
person, does not automatically lead to the inference that it
befonged to him. It is only for certain purposes  that
presumplion under s. 132(44) has been enacted and not for
all  purposes including the assessment. Further, this
presumption is not conclusive. It is rebuttable,

"What amount of evidence one reguires to rebut the evidence
depends upon facts of each case. There is no rigid rufe in this
behalf. Sometimes, mere statement of the assessee may be
enough. Honble Rajasthan High Court in Addl CIT vs.
Thahrayamal Balchand 1977 CTR (Raj.} 219 : (1980} 124 ITR
111 (Raj.) observed "a mere statement of the assessee may
be enough in some cases. It does not raise 3 question of law. "

"The document and/or follow up investigation must establish
the period of transaction before charge of income tax could be
levied during the current assessment year"”.

Fo
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"The A.0. has failed to properly decode the figures mentioned
in the document as to whether they are in thousands or in fen
thousands or in lakhs and what is the unit of these
transactions. The document does not lell amyhing about this,
It could have peen done oy by way of nvestigation. It has
ot been done, Therefore, one cannot infer merely from the
face of the document as to what /s the fotal of those
fransactions and whether they are in rupees or in kilograms or
something else. In the absence of such proper decoding and
clarification of number/quantity involved, na charge of income
tax can be levied™

“The above discussion afso leads us to infer that a charge on
the basis of document can be levied only when the documeny
is a speaking one,

"The speaking from the document should be loud, clear and
Lnambiguous i respect of alf the four components as
described above.  If it is not 50, then document s only &
dumb document, No charge can be levied on the basis of
dumb document”, -

Tt was held in Neena Syalls case (supra} that where 3
document found during the course of search is open to more
than one possibility of interpretation and does not prove
conclusively that any premium was given by the assessee or
received by the sefler then no addition could be made in
respect of premium paid on purchiase of plot. From this
decision, it is dear that the adocument must Lnmistakably
reflect  the transaction withour having any second
interpretation”,

“The crux of these decisions js that a document found during
the course of search must be 3 speaking one and without arny
second interpretation, must reflect sl the details about the
transaction of the assessee in the relevant assessment year.
Ay gap in various Components as mentioned in s, 4 of the IT
At must be filled up by the AC through nvestigations and
correlations with other material found either during the course
of the search or on mnvestigation. As a resuflt, we hold that
document No.7 is a non ~Speaking document”
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13.8 On perusal of the assessment orders of various entities
of Bhangdiya group, it is seen that the net Profit adopted by
the learned AO is quite at variance in each of the group
entities, besides being abnormally high. The foffowing chart
depicts the net profit adopted by the AQ in various group
concerns for the purpose of taxable profits:

Inco fro ontract Busin Assessed By AQ in ©

Particular AY AY AY AY AY AY AY
2006-07 2007-08  2008-09 2009-10 2010- 2011-  2012-13
11 12
M/s. M G Bhangdiya 11.79% 4127% 3560% 18.60% 27.46% 45.50%
MKS Constro Venture P, Lid. 9.34%

M/s, Mahendra Construction  10.78%  43.13%  25.44%  11.04% 21.79% 33.05% 27.73%

M{fs. Mahendra Const. & "
M.G. Bhangdiya J¥ 49.53%  73.44% 17.69% 41.819% 16.03%

M/s. K.M. Bhangdiya 1L.97%  23.39% 26.76% 26.26% 15.2204 13.94%
MKS Acme Build P Lid 10.28%

M/s. M G Bhangdiva and
Hitbiay Engg 3V 66.53% 11.98% 27.83% (.00%

M/s. M G Bhangdiya and 55
PATIL IV 54.82% 129.82% 13.18%

M{S K M Bhangdiya Jv 25.28% 39,52%
Mitcon Infra Project P Ltd : 10.07% 10.00% 10.00%
Consalidated for All Entities 12.36% 47.01% 74.36% 18.52% 34.25% 49.97% 24 Loy

14.0 It is quite manifest from the above fhat the income
assessed by the id. AO for the purpose of laxation in respect
of various group concerns, engaged in the same business as
contractors, is quite at variance. The income assessed by AQ
as percentage receipls for various years varies from 9.34% o
126.92%,

15.0 In view of the huge variance in the income assessed
as percentage (o receipts by the AC  and various
infirmities pointed out by the AR of the appellant in the
order of the AQ as discussed in the foregoing para No. 11 of
this order, the AR has vehemently objected to the income
assessed by the AD in the hands of various entities of the
group, including the present appeliant. The AR thus has
contended that income assessed by the AO in the assessment
order /s merely an estimation which is quite at the higher side
fooking fo the facts and circumstances of the case. The AR of
the appellant in this regard has alse relied on the decision of
the Hon'ble ITAT, Nagpur Bench, Nagpur in the case of
the appeliant and various group entities in ITA No. 268,
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269 & 285/Nag/2012 dated 03.04.2013. The AR of the
appeliant in s regard, bas submitted that a survey action
was conducted on 17.02.2009 in the Bhangdiva group of
cases, wheregin the similar sftuation as payments fo sup-
contractors was disputed and doubted by the AQ. The strvey
action comprises AY 2006-07 fo AY 2008-09 which are also
forming part of the block periods for the search action
conducted on the assessee group on 19.07.2011. The AR has
pleaded that the Hon'ble ITAT after having considered the
similar activity of business and deficiencies in sub-contract
payments found during the survey action conducted on
17.02.2009 has decided the appeals for AY 2006-07 to 2008-
09, The Hon'ble ITAT, Nagpur Bench, Nagpur after
considering the impounded material bas directed the A0 to
adopt the net profit @ 12% as against net profit adopted by
AQ @ 14%. Therefore, the AR of the appeliant vehemently
contended that the nature of defects found in the course of
search action are simitar to that of the evidences impotinded
in the course of survey action, therefore, the net Profit in any
case should not exceed @ 12% as adjudicated by the Hon'ble
Jurisdictional ITAT, Nagpur Bench, Nagpur in the various
group cases of assessee for AY 2006-07 to AY 2009-10.

26.0 On perusal of assessment order, remand revort and
evidenice on record, it is seen that the entire addition made i
the assessment framed is based on the seized documents
nventorized as B-1 to 65 The A.C. has analyzed the said
documents and has found that the verious amounts shown a
receipt in the said documents are withdrawals from bank
accournts of assessee as well as from the banik accounts of sub
contractors. It is for this reason the conclusion has been
drawn by A.O. that payments made to sub contractors are
bogus. The A.Q. had examined 21 sub corntractors as is
evident from the assessment order and had identified a sum
of Rs. 54.40 crores §ill date of assessment to be credit entries
n the seized document having nexus with withdrawals from
the bank accounts of sub contractors, In the assassment order
A.Q. has computed total addition to be made af Rs. 182,52
crores being credits in the seized documents. The sum of Rs,
54.40 crores was added at the hands of respective assesses in
the group on the basis of credits appearing in the bank
accounts of sub contractors. A sum of Rs. 128.12 crores Was
assessed at the hands of various business entities of tha
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group in ratio of busingss recejpt. The methodology adopted
by A.O. while distributing the addition on estimate basis itseff
ndicates that the books of account have not been accepted
and have been rejected while determining the assessaplo
income at the hands of assessee, In fhe case of assessee in
regular assessrnent proceedings books of account were
rejected and income was estimated as net profit percentage of
busiriess receipt at the hands of various business entitias of
dssessee group, In the course of remand proceedings, the
A.C. had made further exercise to identify the credit entries in
the diary having nexus with withdrawsls from the bank
accounts of sub contractors. The A.C. in the remand report
has made general observation that the credit entries in the
seized document are withdrawals fom the accounts of sup
confractors.  However in remand report no  specific
amount/name of sub contractor has been identified by him as
o credit of whom it was in the seizedf document. The exercise
in the remand proceedings was only to demonstrate that the
credit entries in the seized document are in relation to
amounts  withdrawn from the bank accounts of sub
contraclors. It is seen that the work executed by assessee
group is mainly in refation to work of various government
organizations. The State Government has due process of
verification as regards to quality and quanbity of work
executed before release of payment. In the case of assesseg
the work s aliotted by Government year after year. This itself
/s demonstrative for the fact that the State Government has
no question as to quality and quantity of work executed by
assessee. The execution of work is not disptited by A.0. In the
case of assessee work executed is undispttedly through sub
contractors, In view of payments made Dy assessee to sup
coniractors cannof be outrightly  refected as s being
alternpted by the Id. A.O.

16.1  On perusal of various observations made in the
assessment order as regard fo seized documents inventorized
as B-1 to B-65, if is evident that the aforesaid documents do
not pertain to any one of the business entities of assassee
group. The aforesaid seized document had been maititained
by late Shi Gotulalii Bhangdiva on memorandum basis for
making the notings in respect to handiing of cash refating to
activities of business, The receipt side of assessee’s diary has
been concluded by A.O. to be out of withdrawals from the

FHY
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bank account of assessee group as well as from the bank
accounts of sub contractors. In the assessment order as welf
as /n the remand report submitted by AO. there is no
allegation that the receipt side of the diary contains any
receipt over and above in respect to activiies of Dusiness
declared by assessee in the return of income. In other words,
the credits appearing are in respect fo activity of execution of
the various works for Irmigation Department and other
government agencies.

16.2 In the case of assessee much prior fo the date of search
an action 1334 of L.T, Act 1961 has taken place on 17/2/2009.
In the case of assessee payments made fo various sub
contractors was a matter of dispute by the A.O. pursuance to
survey proceedings. A.O. had alleged in the course of survey
proceedings that the expenditure caimed on account of
payment o sub contractor is bogusyinfated. The reguiar
assessments have been framed in the case of assessee for the
assessment years 2006-07 fto 2008-09 wherein in the
payments mage to sub contractor have not been accepted and
net profit rate was applied in regular assessment framed, In
fact assassments framed Subsequent to survey proceedings
for assessment years 2006-07 to 2008-09 have again been
framed as re-assessments for above stated assessment years
in terms of provisions of section 1534 of I.T. Act 1961,

16.3 The seized document is not pertaining to any single
entity and it is record maintained in respect to movement of
money by jate Shii Gotulalii Bhangdiya in the form of cash
flow. The aforesaid submission of assessee has also been
affirmed by two empiovees in whose randwritings the seized
documents are found to be written,

16.4 The analysis of income assessed by the AC in
percentage terms in the various years falling in the block
period as under;

Income from Contract Busine 55e550 {in?2
Particular AY AY AY AY AY AY
2006-07  2007- 2008-09 2009- 2010- 2013-
03 10 11 12
M/s. M G Bhanadiya 11.79%  41.27%  3560% 1B.60% 27.46%  49.50%

MKS Constro Venture P. Lid,
M/s. Mahendra Construction 10.78%  43.13% 25449, 11.04% 21.79%  33.05%

7S

AY
2012-13

9.34%
27.73%
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M/s. Mahendra Const. & M.
Bhangdiva v 449,53%, 73,449, 17600 41.819% 16.03%
Mis. k.M. Bhangdiya 11.97% 23399 20.70%  26.26%, 15.22% 13090,
MKS Acme Build P Ltd 10.28%
I’;“;:;-g’;‘f Bhangdiya and Hitbhav 66.53%  11.98% 27.83%  0.00%
M/s. M G Bhangdiva and S5
PATIL Tv 54.82%  129.97% 13 18%
M{S K M Bhangdiya Jv 25.28% 39.57%,
Mitcon Infra Pregect P L td 10.07% 10.00% 10.01%,
Consolidated 12.36%  47.01% 74.36%  18.57% 34.25% 49970, 44 5994

The income assessed in various yvears Dy the Id. AC varias
from 9.34% to 129.92% ang brings in absurdity in incorne
determined with reference to business receips for various
years under consideration, The above analysis also fully
Justiies, the determination of ncome should be at net profit
rate of receipts at the hands of appeliant group.

16.5 The perusal of the assessment order would make
it evident that the source of income of the various business
entities of the various Group is oply in respect to execution of
government coniracts and it has no other major activity of
business where from the income is derived or generated, The
nolings found in the seized documents are part of the gross
recelpt received from the government department.  The
Various noting in the seizec document are part of the gross
feceipt of contract received by group entities is nof disputed.
The inference drawn by A.O. is that the entrias in the seized
document are by inflating the sub contract bayments which
have been wtilized for meuring ifegal expenses, In the case of
assessee 110 corroborative evidence or material was found
during the course of search or anyithing has been brought on
record subsequently in the course of assessrent proceedings
fo establish that the notiNgs made in the seized document are
mn relglion to incurting of any Hlegal expenses, This, the AR
nas pleaded that the expianation submitted by assassoe as
regard to movement of maoney noted by late Shri Gotwlaljee
Bhangdiva is plausible and reasonable explanation which has
been disbelieved/discarded for no valid justification. I fng
substantial force in the submission of appeiiant.

16.6 The perusal of the seized document would
make it evident that it cannot be identified to one individual
business entity of assessee group. The transactions noted in
the seized document are of mixed nature being business,
personal and investment. The document being not refated to
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any one identified entity, the notings made cannot be held as
unexpiained credit fo pe apportioned amongst the various
business entities, In fact, even as per the A0 the seized
document does niot belong to any one assessable mdividual,
I the absence of seized document being identified to any one
ndividual entity and same being not identified to any businass
enity, it cannot be held to be as belonging to business entity
5@ as to make estimated addition at the hands of various
business entities in proportion to the turnover.

16.7 The A0 at para 6 of e assessment
order has observed  that  the assessee  group  for
AY  2006-07 10 2012-13 has debited Rs.361 cores
lowards  sub-confract payment out of gross
conlract  recepts  from  the Government lofaling to
Rs.579 crores which s more that 62% of gross
recejpts. £ s seen that sub-contract payments
indlude  various  payment  to associate  concerns which
are  considered  as  receipts  in  the case  of
assoclate concerns  for making assessment by same
A.O. The actual payment to outside sub-contractors fs
Rs.263 crores only  which s 459 of gross contract
value. The finding of A.O. o the extent of sub-contract
expenses at 62% is factually not correct.

16.8 In assessment order at para 5.1, the A.Q. has discussed
the significance of the diaries BI to BES and fas observed as
under:

"The analysis of the entries in the diaries raveal that on
receipt side various receipts_including receipts from
withagrawals from bank accounts of qroup_entities snd
subcontractors _were recorded and on_payment _side
entries_of expenses fike interest payments, repayment
Of loans, deposits into bank gccounts, _house hold

CXPENSES,  personal expenses,  pavments 1o various

DErsons in cash, ijnvestment in properties efc, were
recorded. For the F. Y. 2006-07 to 2008-09 and 2011-12
the cash books and the ledgers mainty contain the cash
receipts and the payment entries in cash. It /s
interesting fo observe that some of the entries in these
diaries were also reflected in the reguiar books of
FCCOUMNS maintained by the assessee group.

AL
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In the same para in answer to quesiion No. 30 from the
statement of Shri Mitesh Bhangadive recorded on ovath on
2/07/2011 it is evident that it is stated that seized documents
are details of cash fow. The A.O. af page 9 in the same
paragraph has observed that they contain probable
extrancous gratifications. It is evident that A.0. has no
evidence on record for any iegal gratification but observation
s made on inferences and presumplion. The observation at
P8ra 5.1 infact clearly explain the nature of entries found
noted in the seized document to be in the nature of cash fow.
The A.O. has also recorded that receipts are from bank
accounts of group entities and subcontractors, On the face of
such observation condusion of A.0, holding that credit entries
are assessable income at the hands of assessee  as
tnexplained credits is unjustied.

16.9 The A.0. at para 6 of assessment order has discussed
the nature of sub-contracts, The A.O has on enguires from
bank account found that withdrawals made has been credited
i daily cash balance of diaries The- A.O. on inference has
observed that same are utilized for unaccounted payments,
The A.O. at page 17 has observed that most of the sup-
cofitractors are name lenders and are of meager names and
some are employees. The names observed are  Sfi
Kesharsingh Rotele ang Firous Khan efc. It is seen that both
individuals as observed are assessed by same A0, The
mcome from sub-contract work done for assessee has been
accepted in the assessment framedd s I433V153C of IT.
Act 1961 on the same date. The receipls fiom assessee
having been accepted for Gssessing income at the hands of
Such individuals, payment made by assessee cannot be
doubted as non genuine at the hands of assassee.
Simiarly A.O. has observed names of other subcontractors,
Out of names of sub-contractors observed Shri Sarijay Malani,
Shri - Chintaman M. Nakade, Shri Vishal Rachalwar, Shri
Dwarkadas M, Bfutada, Shri Dnyaneshwar Meshram and
Shri Suresh Masram Pave been assessed /s 153C by the
same A.O. The receipts from assessee having been accepted
for assessing income at the fands of sub-contractors,
payment made by assessee cannot be doubted as non-
genuine at the hands of assessee .
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16.10 The A.O. at para 7 has made analysis of diaties
marked on 81 to B65. AQ af parg 7.1 it is categorically
observed that receipt side contains amount withdrawn from
banks of assessee group concerns and ndviduals. The
financial year wise receipts entered in these diarfes were
computed af 182,52 crores. [t is strange that A.O. at one hang
observed that withdrawals from bank account of business
concern and individuals /s credited on left side of the diagries
and at the same time he concluded the same as unaccounted
income. The A.O. has not doubted the deposit i the bank
account of assessee. In fact they are deposit of receipt which
are considered as income withdrawals of such amount cannot
again be assessed as income. This clearly shows incorrect and
unjustified approach for determining the income.

16.11 The A.O. has observed in various part of assessment
order that amount withdrawn from odiaries is utifized for
naccournted payment or unallowable expenses  fike
gratification paid fto various poiiticians  and Government
employees. The assessment record does not show any
corroborative evidence on record to hold that assessee has
made payment of any illegal gratification. In ot A, Q. at page
9 has observed that payment made in cash is for probable
extraneous gratification which supports the submission made
that assessee has not paid any egal gratification, The
conclusion of A.0. is on assumptions and presumptions which
are unjustified. The A.O. aithough has computed payments
out of seized documents out has nof brought on record any
correborative evigence to support his inference/ conclusion
drawn.

16.12 The working made by A.O. at page 36 to 38 about
analysis of payment out of seized docurments are just adverse
inference drawn on assumptions and is not based on any
corroborative evidence on record

16.13 The A.O. at para 8 has observed as to confronting of
seized documents to assessee, The replies submitted have
been partly reproduced. It is seen that in the course of search
the statement of the assessee was recordad on 20/07/201 1
and assessee has explained in answer to question No.30 that
scized documents are details of cash flow and same f1as been
reproduced in assessment order on page 5. During the

Faas |
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assessment proceedings too, the a55CS5ee has explained that
the diaries are notings for movement of cash in reply to
question No, 23 in the statement recorded on 2707/2013,
The assessee  aff along in the course of assessment
proceedings had explained thar the seized documents sre to
be in the nature of noLngs for movement of Fund It was
explamed in the course of assessment proceedings that the
sub contractors on withdrawal of money from their bank
aCCOUNEs used to keep in trist/safe custody the amounts
which are found to be noted n the seized documents. The
expianation submytted Dy assessee was verifisd by the A.0.
and it was found that the witharawals made from the bank
actouts of the sub contractors is on certain occasion credited
m the seized document It was further explained that the
amounts  credited in  the seized document being  the
amounts recefved from the sub contractors were remitted
o the sites where such sup conractors work executing the
work.  The amount remitted Was through any representative
of the sub-contractor or any person going to various sitas
which are located at remote places. The seized document
coniains notings in respect to handiing of cash by late Shri
Gotulalfi Bhangdiva who has expired in Aprif 2011, The
assessee In the course of assessment proceedings hbas
expiained to best of his ability as to how Notings happened fo
be made in the sejzed document. The statement as made at
the time of search continued to be the same in the course of
assEssment proceedings that the selzed documents are in
respect o movement of cash with regard fo activity of
business, personal expenses and investments made by
assessee.  The Investigation Wing of the Department nor the
A.C. in span of atmost more than three and hair years have
1ot brought any evidence on record to show that the varioys
notings made in the saized documents are in refation fo any
egal expenses incurred by assessee. The explanation
submitted by agssessee Was substantiated by stbmitting
ndegendent evidence or aifidavits of sub-contractors that they
fad collected back the aMoUnts deposited with late Shri
Gotuialiee Bhangdiva. The various pPersons who had subrpitted
the affidavits have not peen Cross examined subsequent fo
affidavits submitted and nor any material or evidence on

the affidavits, The comtents of the affidavits fave gone
unrebutted and have to pe taken as true and correct. The
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aforesaid proposition is in line with the law laid down by
Hon'ble Apex Court in the case of Mehta Parekh reported at
30 ITR 181 (SC) wherein it has been held that:

"No further documents or vouchers in refation to those
entries were called for, nor was the presence of the
deponents of the three affidavits considered necessary
by either party. The appeliants took it that the afficavits
of these parties were enough and neither the AAC, nor
the ITO, who was present st the hearing of the appesl
before the AAC, considered it flecessary fo call for them
n order to cross-examine them witf? reference to the
siatements made by them in their affidavits. Under
these draumstances, jt was not open o the Revenue fo
challenge the correctness of the CASH entries or the
statements __made by those deponents  in_ their
Aidavits,

16.14 The AC.  has observed that the various sub
Contraclors in the case of assessee are bogus. The A.O. has
fisted the names of such sub contractors at para 2.1 of the
assessment order. It js observed that the aforesaid sub
contractors are alo assessed by the ACIT, Central Circle-2?
(1), Nagpur who is also the A.0. of IESSESSCE group. fn cases
of such sub contractors notices under section 153C of I.T, Act
1961 were fssued and returns were submitted by such sub-
contractors pursuance to receipt of notice under section 153C
of LT, Act 1961. The assessments have been framed under
section 153C of IL.7. Act 1961 by the same 4.0, wherein
income returned in respect to business income shown arising
lo such sub contractors out of receipt received from the
assessee have been accepted. The A.0. having accepted the
business recejpt at the hands of sub contractors for
determining the income in the C3588 Of sub confractors could
not have concluded that the payments made by assessee to
Such sub contractors are bogus.

Considering the entire evidence on record and fact that
in the case of assessee books of account have not been
accepted in the past assessment years, I am of the considered
opinion that assessee’ s income in the Case Of assassee needs
o be estimated on the basis of business receipts and thar
wotld be most appropriate and reasonable manner for
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determination of income at the hands of assessee group. The
addition made by A.0. by referting to seized diaties is
unjustified and unsustainable for various reasons observed
hereinsbove, The income of assessee neaed to be determined
at estimated percentage of business receipt at the hands of
respective assessee’s of group.

17.0 It js settted proposition of law that the incorne sought to
be taxed should be in the nature of real income of assessee.
The aforesaid proposition is in line with the decision of Hon'ble
Apex Cowrt in the case of Sanjeev Woolen Mills vs. €IT
reported at 279 ITR 434, In the case of assessee the A.0. has
made addition during the block period to the fune of
Rs. 182.52 crores. The addition made /s over and above
income offered by assessee in the return as additional incorne
Of Rs.26 crores offered during the course of search and Rs. 11
crores offered during the course of SUVEy proceedings for the
years fafling in the block period, In the course of search
assessee /s not found to have possessed any such huge
undisclosed assets so as fo Justify assessment of such huge
Income at the hands of assessee. The addition made by A.C.
of such huge income cannot pe held fo be justified on
principle of real income as settled by Hon'ble Apex Court. The
addition made by AO.  thus js clearly excessive and
unreasonabie,

180 1t js seen that in assessment framed in the case of M/s,
Admane Construction Co. for assessment year 2005-06, A.0,
had made additions in respect to bogus labour payments,
bogus sundry creditors and other disaflowances. In the appea/
filed by such assessee pefore CIT (Appeals) it was held that
the income needs to be determinad at the estimated
percentage of business receipt fowards ovil  construction
and accordingly it was diracted fo ASSeSE net profit at 8% of
the contract recejpt. The department challenged the matter
before the Honble ITAT seeking o sustain specific
additions on account of bogus labour payments angd bogus
trade creditors, The appeal filed by the revenue was
dismissed by Hon'ble ITAT in ITA No. 93/Nag/2012 vide
order dated 01/05/2013 The appeal fited by the revenue
against the order of ITAT has also been disrnissed by the
Hon'ble Bombay High Court, Nagpur Bench in ITA No. 134 of
2013 vide judgment dated 09/12/2015. The ratio 13id down in



#53
I.T.A.No.56 to 61/Nag/2016
I.T.A.N0.261 to 265/Nag/2016 57
Assessment Vears:zuu:r-ua-zuu-u '

the aforesaid case fully supports the submission of the
assessee that in the case of assessee determination of income
on estimated basis is most reasonaple and rational manner for
determining the tax hability at the hand's of assessee.

18.0 In the case of Shri Mitash Bhangdiya and Group, an
action under section 1334 of 1T, Act 1961 Was also Laken by
the Department on 17.02 2009 prior to the date of search, In
e course of survey under section 1334 of I.T. Act, 1961, the
statements of various sub-contractors were recorded and the
verification of the records maintained by assessee group was
undertaken by the A.0 having Jurisdiction, In the course of
survey action in pursuance to discussion with the A.O, and
after considering the fact that no complete record was
available with assessee as well as with the subcontractors
executing the work, it was agreed to offer additional income
at Rs. 11 crores amongst the various business entities the
Bhangdlya group for the assessment years 2006-07 fo 2009-
10. The aforesaid assessment years covered by survey action
are also forming the part of the block period which is assessed
i terms of provisions of section I53A of LT, Act 1951. In the
case of the assessee group, prior to the date of Search,
regular assessments were completed up to assessment year
2008-09. In the regular ESsessments framed, the AQ after
considering the additional income offered at the time of
SUIvey proceedings and the facts and dreumstances on record
mncluding that payments made o sub-contractors and various
aefects/mistakes as found during the course of survey, had
estimated the net profit at 14% of the fet receipts computed
at the bime of assessment proceedings. The aforesaid
estimated addifion made at the hands of assessee were
subject matter of chalfenge before CIT{Appeals), Nagpur,
During the period white appeliate proceedings were pending,
action under section 132(1) of I.T. Act 1961 had taken place
at the business premises of dSSESFEE grovp on 198.07.2011.
The CiT{Appeals) after noticing the fact as regard fo action
under section 132¢1 ) of LT. Act 1961 at the premises of
assessee and considering the additional disclosure made by
assessee group in the course of search proceedings, had
dismissed the appeal filed by assessee vide order dated
05.03.2012,
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20.0 the order passed in the case of assessee i
appeilfate proceedings was challenged before Hon'ble ITAT,
Nagpur Bench, Nagpur. The Hon'ble ITAT, after considering
the entire material facts and evidence on record, concluded
that assessee group to be assessed at 12% of the receipts
and thereby granted part relief in the cases of various
assesses of Bhangdiva group.

21.0 It [5 thus seen that prior to proceedings having
been initiated under section 1 32(1) of L.T. Act 1961, an action
under section 1334 of LT, Act 1961 had taken place at the
business premises of assessse on 17.02.2009. Pursuance to
action under section 1334 of I.T. Act 1961, a lump-sum
amount was offered for taxation in respect fo  varous
assessment years which are also forming part of block period
for the search. In the case of assessee Dooks of account were
ot accepted and were rejected in assessment framed under
section 143(3) of LT. Act 1961, It is a fact on record that
Locks of account had not been dccepted for the purpose of
framing assessment at the hands of assessee. In view of the
above verification of entries with reference to regular books of
account looses refevance and has no bearing for determining
assessabie income in the hands of assessee.

22.0 In view of the above facts and grcumstances andg
keeping in view of various infirmjties and varous judicial
aqecisions as discussed in foregoing paras of this order and to
meet ends of justice, to my considered opinion, it would be
fair and reasonable to adopt the net profit @ 16% on the
gross receipts of Rs.579 (rs.; being the tumover of the
Various group concems for the block period from AY 2007-08
o AY 2012-13 in the respective years of the block and bring
the same to the taxation on the guidelines determined by the
Hon. ITAT, Nagpur Bench, Nagpur in ITA No. 268, 269 &
285/Nag/2012 vide order did.07 03.2013 on the similar
activities of business as well as deficiencies found in the case
of the appeliant during the course of survey action conducted
at the premises of the appeliant group on 17.02.2009 The
refevant facts as emanated from para-4 of the order of the
Honble ITAT in the case of the appeflant are as under:

9. Brief facts of the case are that a strvey u/s. 1334 of the
income Tax Act 1961 was carried out in the business
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premises of ithe assesses and his associstes on 17.02.2009.

During the course of SUIVEY operations it was found that most
of the bills, vouchers and other eviderice in support of the
entries in the books of account fike fabour  charges,

material purchases, 'machine hire charges, site expenses, sub
contract expenses, oif and lubricants, repairs and maintenance
elC. pertaining to this A.Y, were not available, Statement of 51
Mitesh Bhangadiva was recorded under Section 1334 and u/s,

131 of the Act on behalf of the assesse. In the statement
qt.24.02.2009 and 13.03. 2009, in response to various
questons refating to the genuineness of the payments fo Hird
party sub contractors and in respect to other deficiencies, the
assessee admitted additional income in group cases of Rs. 11
crore and proportionately were allocated between aff the
assessment years relating to these four assessee. For the year
under consideration i.e. for assessment year 2006-07 in case
of St Mithesh Bhangadiya, the additional ncome was offared
at Rs5.23,87 361/~ besides the income sthowr originafly at
Rs.23,63,910/~. Due tax was paid before the issuance of
notice under Section 148 as admitted by the AO in para 2 of
Mis order. The important contents of submission recorded on
29-02-2009 and 13-3-2009 of Sy Mithesh Bhangadiya are
incorporated in the order of the AQ. In query of question No.

11, it was answered that auring the course of survey, ft was
noticed that there are certain discrepancies and omissions and
to cover up alf such discrepancies we have made out mind to
offer additional income over and above the regular income.

We are under the process to determine such additional income
o avoid fitigation and to buy peace of mind. Thereafter in
response fo question Nos, 18 & 19 of the staterment recorded
on 13-3-2009, it was answered that the sub contractors were
awarded the sub contract work by our firms as per contract
notes and the nature of sub contractors has been that fabour
charges and machine hira charges.  The sub contractors by
and large ilfiterste and therefore, their books of accounts
found to be incomplete, without maintenance of any bills and
vouchers, The expenses incurred b Y our firm has been on the
basfs of the so called vouchers raised by them and therefore,

there appears the discrepancies in the expenses daimed,

it was further stated that the assessee has admitted in his
previous statement recordad auring the course of survey that
there are certain discrepancies and anomalies in the sub
contract expenses in their books of accounts, non avaiability
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of bills and vouchers for the past three assessment years.
Accordingly, it was submitted that there were  certain
discrepancies and anomalies in the sub confract accounts, in
books of accounts for assessment years 2006-07 to 2009-10.
The assessee deciared the additional income of Rs. 11 crore in
their firm and the five sister concerns in the assessment year
2006-07 to 2009-10. The working of the additional income of
Rs. 11 crores will be done accordingly and the same will be
shown. These part of the statements have been incorporated
in the order of the A0 as state above. Thereafter the AC
started scrutiny of the case. The AC noted that the assessee
has shown various expenses under the head labour & wages,
machine hire charges, site expenses and sub contract
expenses etc. on very higher side, which are not supported by
valid vouchers. Neither any further evidence was filed, it was
also observed by the AD that since there are various
deficiencies in accounts of sub contracts and the assessee
has offered a sum of Rs 23,872,361/ on account of
discrepancies i respect to sub corlract, therefore, he
proceeded fo make further addition on accourt  of
various deficiencies ie. in absence of bills and vouchers,
excess claim towards machinery hire charges, verification of
appicability of provision of Section 194¢C and denial of alfeged
sub contractors regarding the sub contract given by the
assessee. Al these discrepancies are noted by the AQ in his
order. Thereafter in para 7, the AC has observed that after
having refected the books of account of the assessee under
Section 145(3) of the Act, the Profit of the assessaee has to be
estimated reasonably. The AC also observed that the assessee
has declared net profit ratio of 6% and 7% of the totsl
turnover in assessment vears 2006-07 & 2007-08. After
offering additional income of Rs.23,97 360/~ for assessment
year 2006-07, the resufts in revised net Profit comes to
12.87% of the contract receipts. However, this net profit was
found by the AO on lower side. The A0 notad that in one of
the group case namely, M/s. Mahendra Construction & M.G.
Bhangadia (v}, who had dedared additional income of Rs,
1,57, 47, 760/~ in the Assessment Year 2007-08, which gives 3
net profit ratio of 13.84% of the net contract receipts. In view
of these facts the AQ adopted 14% net profit.  Thereafter the
AOQ completed the assessment and made addition of Rs.
30 12 722/- against additional income shown by the
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assessee at Rs. 23,97, 360/~ which resulted further addition of
R5.6,15362/-"

23.0 On the above masterial facks, the matter was
carried over fo CIT (A), Nagour who has confirmed the net
Profit adopted @ 14% by the AO on the gross  receipts
emanated from the records. On subseguent appeal the
Honbile ITAT, Nagpur Bench, Nagour after considering the
above material facts, bas directed the AC to adopt the net
profit @ 12% of the gross receipts, The relevant finding of the
Hom'ble ITAT, Nagpur Bench Nagpur in the case of the
Bhangdiva group on the identical material  evidences
fmpounded during the survey action is reproduced befow for
better appreciation of facts:

7.  After considering the submission and perusing the
material on record, we find that the assessee desarves fo
succeed in his appeal in part. We noted for the year under
consideration i.e. for assessment year 2006-07, the assessee’s
NP rate comes to 12, 87%, for assessmeant year 2007-08, the
assessecls NP rate comes to () 3%, respectively. We also
noted that if the NP rate of alj the Concenms are taken info
consideration, then it is seen that ail ihe assesses fiave shown
govemment recejpt at Rs.258.5537.850/- and mcome on
these contracts have been shown by these assessee af
Rs.6, 94957, 111/ which gives a NP rate of 6.38%. The
assessee has offered additional income deciared during the
survey at Rs. 11, 03,85 .877/- which aives 3 NP rate of 4.27%
and the total NP rate in alf these COACerns comes fo 10.65%.
OF course, the additional income of Rs. 11 crore or odd was
segregated proportionately on the basis of COMtract receipts in
the hands of each concem, In case of M/s Mahendra
Construction & M.G. Bhangadia (2V}, the NP rate comes to
13.84% fle. for assessment year 2007-08 and this rate has
been adopted by the AO and has applied the NP rate of 14%
in aif the years in case of all these aSIESSES 0N whom a survey
wWas conducted. In view, this approach of the AQ was not
correct approach. In case of M.G. Bhangadiva, the NP rate of
three years come fo 9.87% , whereas in case of other
ASSCLSES Le. Samjay Heda, M/s Mabendra Constriction & M.G.
Bhangadiya (1V), the NP rate comes to 9.50% and in case of
M/s Mahendra Construction & M.G. Bhangadiva (V) , the
average NP rate of three years comes to 11.28% and in case
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of M/s KirtikumarBhangadiva, the NP rate comes to 8.72%
and in case of MG, Bhangadiye and M/s Mahendra
Construction & M.G, Bhangadiva (V) , the NP rate comes fo
6.12%. In case of M.G, Bhangadiva and 5.5. Patit & MG
Bhangadiya, the NP of three years comes o 11.55%. As
stated above, the average NP rate of all the assessas for afl
the three years comes to 10.65%. Therefore, in our view, a
rational approach should have been adopled by the AQ or by
the learned CIT (A). For one case ie M/s Mahendra
Construction & M.G. Bhangadia V), the NP rate was 13.84%
and if this rate is applied in all other cases, which in our view,
15 not justified. However, there is also no dispuite that there
Were 5o many discrepancias i maintaining vouchers, bilfs, sub
CoNtracts accounts and other heads, which were not verifiable,
therefore, the assessee and his group came forward to offer
an additional income of Rs. 11 crore and the same has also
-offered and due tax has been paid. Since as stated above,
there are certain discrepancies, we are of the view, that if NP
rate of 12% s adopted instead of 14 %, that will meet the end
of justice. We made it clear that where NP rate shown by the
assessee i1 any year is more than 12% then the more NP rate
shown by the assessee has to be taken as assessee has
deciared himseif and in other yedrs where NP rate shown by
the assessee is lower than 12%, then 12% NP rate bas to be
laken. The AO will recomputed the income accordingly. For
the sake of dlarification, in case of assessee for assessment
year 2006-07, the NP rate comes to 12.87% after showing the
additional income, therefore, the income shown by the
assessee has fo be accepted. However, for assessment years
2007-08 & 2008-09. the NP rate shown b y the assessee after
adaitional income comes to 10.69% and 10.539%, The AQ will
adopt the rate of 12% and wilf comptite the income
accordingly.

24,0 On carefid examination of records, it is found that the
evidences surfaced from the material found and seized in the
course of search & seizure action conducted at the premises
of the appellant are identical and similar in nature. The
Hon'ble ITAT, Nagpur Bench, Nagour has delivered its
Judgement directing the ACQ to adopt 12% of the gross
receipts as net profit and bring the same to tax, It is also vital
to mention that the block period for search comprises of 07
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perod comprises of assessment years ife. AY 2006-07 to
2009-10 i which the Hon'Ble ITAT 135 delivered its Jliggmernt:
Thus, the AY 2006-07 o 2009-10 in the case of the aopellant
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250 The I AC in para-6.9 of fis order £3s recorded a
finding  that statements of 17 SuL-contractors fo  whom
BPayments Aave bean made &y Bhangdive Grout Lrndor Ko
head sub-contract payments were recordsd during e survey
proceaedings as well in which they have cotessed that they
Were miere name fenders. At page 2 & 3 of the assessment
order for A.Y. 2007-058 dated FL/12/2009 question and

ansWer of Shri Mitesh Bhangdiya from the statement recorded
on 13/03/2009 during the Survey proceedings are reproduced,

Perusal of guestion answer reproduced in the saidf assessmeont
order indicates that during survey oroceedings, it was found
that sub-contractors were non ~existent and some have denjerd
of carrying out the full GUENLN of works. The St-contractors

had nat kept proper record. A finding to that affect that tiree

of the sub-contractors have denied of carrying out the

€ontract works is also found noted at Para no. 7.1 of the said
order. Thus the finding of the Id. A0 that the fssue of
Payments fo sub-contractors and the gentiinenass of such

Sub-contractors in question was similar to that in the survey

proceedings congucted on 17702/2009. Therefore, the facts

and the circumstances and the nature of evidences found and
seized during the course of search action and the survey
action prior to search action in the case of the appeliant are
similar. Therefore, the ratio of the decision of the Hon, JTAT
Nagpur Bench, Nagpur in the case of the appeliant for survey
appeals for AY 2006-07 to 2009-1 0 is mutatis-mutandy
applicable to the present appeals more particuiarly; when four
assessment years Le. AY 2006-07 to 2009-10 pertaining to
Survey perfod are also forming the part of the block period for
the search action, The 40 in para-6.5 has mentioned that in
the absence of some of the sub-contractors, the statement of
their father was recorded and based on such statements
has concluded that some of the sub-contractors were
found fo be emploved with the Bhangdiva group as drivers
eiC. In this regard, it is vital to mention that the statement of
father of the sub-contractor is not of any consequence so far
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as the transactions have been performed by the sub-
contractors. Therefore, such  statements  are inadmiesible
under the law. It is also vital to mention that the Id. AQ in
the case of the appellant for AY 2006-07 has aceepted the
income declared by the appeliant u/s 1534 @ 12% of gross
rece(pts under similar circumstances, Thus the Id. A0 hiaving
admitted the income declared by the appeflant @ 12% in AY
2006-07, is not justified in making huge additions in
subsequent assessment vears,

25.1 Since, the facts and circumstances in the years under
dppeal are similar fo that of the facts and circumstances
brought out by Hon'ble ITAT in its order as reproduced above
for AY 2006-07 to 2008-09 wherein the Hon, {TAT, Nagour
Bench, Nagpur has dealt with similar activities and situations
as found during the course of survey action covered by these
years. The only material difference however is that in the
years under appeal, the search action has also resufted into
getection of unaccounted assets fo the tune of Rs. J6 Crs .
and unaccounted jewellery of Rs. 2.37 Crs . which had not
been disciosed by the appelfant group in their respective
returns fifed nor the sources for acquisition of such assels
coutd be explained satisfactorily, Therefore, to cover up the
investment in undisclosed assets and Jewellery, the nef profit
/s directed to be adopted at the enhanced rate of 16% of
gross receipts of Rs . 579 Crs . as against 12% determined by
the Hon. ITAT because the fssue of undisclosed investment in
assels and jewellery was not there before the Hon, Tribunal in
the appeals against the orders passed pursuant to the survey
proceedings. But in the present appeals, the issues refating fo
undisclosed investment in assets and Jewellery are afso
involved, therefore, to cover up the undisciosed mvestment in
such assets and jewellery to the tune of Rs.26 Crs. and Rs,
2.37 rs., the net profit /s directed to be adopited af enhanced
rate of 16% of gross recejpts of Rs. 579 Crs. of the group.
Accordingly, in the case of the appeliant the totsl income fs
determined @ 16% of the gross receipts in each year.

25.2 Therefore, respectfully following the decision of Hon.
ITAT, Nagpur Bench, Nagpur, o my considered opinion, in the
facts and circumstances of the case, it would be fair and
reasonable to meet the ends of justice to estimate the net
profit on the total turover of Rs. 579 Crs. on the guidelines
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set in by Hon. ITAT in the case of the appeliant on the similar
set of facts. The facts and circumstances and the material
evidences found and seized in the COUrse of search action are
SiTiiar to that of the evidences detected in the course of
SUVEY action as is evident from the finding of the Hon,
fTATY  in  its  order in the case of the appeflant as
reproduced above except that in the Course of search action
assels worth Rs.26 Crs, and Jewellery worth Rs.2.37 Crs. were
found as undisciosed assets. Therefore, to cover up the
undisclosed investment in the immovable assets of Rs. 26 (ys.
and in jewellery of Rs. 2.37 Crs. the net profit is directed to pe
adopted @ 16% of fotal turnover of Rs. 579 Crs. which comes
fo Rs. 9264 Crs. which in My considered opinion is the
reasonable income which could pe determined from the
activities of business of the assessee group for the block
perfod.

25,3 In the case of assessee group work received from
Government s executed by assessee jtseif or through any of
the sister concern. In the case of dSSESSeC group subseqguent
to 1334 proceedings on 177272009 assessment were framed
by estimating net profit on receipts for Asstt. Year 2006-07 to
2008-09.  The assessment proceedings initiated for Asstt
Year 2009-10 pursuance to survey stood abated in view of
action w/s 132(1) of I.7. Act 1961 in term of provision of sec,
1534 (2) of IT. Act 1961 In the reguiar assessment
proceedings for Asstt. Year 2006-07 fo 2008-09 net income
was estimated on the recejpts of dSSESsee  excluding the
receipls for contract given to sistor concern and offered as
receipts at the hands of such sicter concern. Simiarly for
estimating net profit at the hands of sister concern sum tota/
of receipts from Government and from other sister concemn
were clubbed to determine receipts on which net profit was
estimated. The above methodology for determining receipts
for determining income was aocepted by assessee as well 4.0,
i ASStL. Year 2006-07 to 2008-00 and such assessments have
achieved finality in appeliate proceedings. I therefore direct
that receipts for estimating income be taken at the fiands of
various business entities as per methodology adopted by A.0.
for Asstt. Year 2006-07 to 2008-09 in reguiar assessment
framed subseqguent fo 1334 proceeding on 17/2/2009 and net
profit at 16% be applied on such receipls of Rs. 579 crores for
all the years faliing within the block period.
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26.0 The search & seizure action resuited into detection
of undisclosed assets worth Rs.26 Crs., which, according o
the AO, were neither disclosed in the returns filed nor the
sources for acquisition of the same could pe explained
satisfactorily. Therefore, the Id. AO has lreated the same as
undisclosed gssets, however, allowed the telescopic benefit of
undisclosed  assets against the undisclosed income
determined. The appeffant has not filed any additional
evidence to explain the -undisclosed assels, hence the same
remains unexplained. However, since, the income directed to
be determined @ 16% of gioss receipts at Rs. 92.64 Crs.
Covers up the undisclosed assels, therefore the issue is nof
required to be revisited again.

27.0 During the course of search action, the gold jewellery
studded with precious stones found from the residentiaf
premises at Dhantof], Nagpur was vialued al Rs. 2,63 00,660/-
by the Government approved vatuer. However, the jeweliery
declared by various family members of the group in their
respective balance sheet as on 31.03.2011 was only fo the
tune of Rs . 2538737/-Shri Mitash Bhangdiva in his
statement recorded u/s 132(4) on 20.07.2011 has admitted
that the balance jewellery of Rs. 2.37.61,923/- has not been
accounted for in the regular books of account Therefore, the
excess jewellery found of Rs. 2,37,61,923/-, eccording to the
AC, represents the unaccounted in vestment in the jewellery in
the hands of the Bhangdiva group. However, sinca the
unexplained investment in Jewellery s covered by the
undisclosed income assessed in the hands of the Bhangdiva
group, therefore, this issue also does not required fo pe
revistted during the appefiate proceedings as the Id. A0 pas
arso allowed the telescopic benefit of the same against the
undisclosed income determined

25, Coming to the evidentiary value of the impounded loose
sheet mentioned elsewhere, the Hon'ble Supreme Court in the
case of Common Cause (A Registered Society) and Others vs.

Union of India and Others in Wit Petition Civit Appeal No. 505
of 2015 has observed as under-

16.  With respect to the kind of materials which have
been placed on record, this Court in V.C. Shukia’s case
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(Supra) has dealt with the matter though at the stage of
discharge when investigation had been completed but
same is refevant for the purpose of decision of this case
afso.  This Court has considered the enlries in Jain
Hawala diaries, note books and file containing loose
sfieets of papers not in the form of "Books of Accounts”
and has held that such entries in loose papers / sheets
are irrelevant and not admissible under Section 34 of
the Evidenice Act, and that only witere the entries are in
the books of accounts reguiany kept depending on the
nature of occupation, that those are admissible,

17 It has further been laid down in V.C. Shukiz
(Supra) as to the value of entries in the books of
account, that such statement shall not alone be
sufficient evidence to charge any person with liability,
even Iif they are relevant and admissible, and that they
are only corroborative evidence. It pas peen held even
then independent evidence is necessary as to
frustworthiness of those entries which i 3 reguirement
to fasten the liability.

The HonBle Supreme Court further observed:-

17.  From a plain reading of the Section it is marifest
that to make an entry relevant thereunder it must be
shown that it has been made in a book, that book is a
book of account and that book of account has been
reguiarly kept in the course of business. From the
above Section it is alse manifest that even if the above
requirements are fulfifled and the entry becomes
admissible as / relevant evidence, still the statement
made therein shall not alone be sufficient evidence to
charge any person with liability. It is thus seen that
while the first part of the section speaks of the
relevancy of the entry as evigence, the second part
speaks, in a negative way, of its evidentiary value for
charging a person with a habiity. It wif, therafore, be
necessary for us to first ascertain whether the entrias in
the documents, with which we are concernted, il the
requirements of the above section so as fo be
aamissible in evidence and if this question is answered
in the affirmative then only its probative value need be
assessed,
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27, With respect to evidentiary value of regifar account
book, the Homble Supreme Court in the case of V.C. Shukiz
1998 (3) SCC 410 has laid down:-

"37. In Beni v. Bisan Dayal it was observed thaf
entries in books of account are not by themselves
sufficient to charge any PErson with fability, the reason
being that a man cannot be aliowed to make evidence
for himself by what he chooses to wiite in his own
books behind the back of the parties, There must be
independent evidence of the fransaction to which the
entries relate and in absence of such evidence no refief
can be given to the party who relies upon such entries
o support his claim against anotber. In Hira Lal v. Ram
Rakha the High Court while fleqativing a contention
that it having been proved that the books of account
were requiarly kept in the ordinary course of business
and that, therefore, all entries therein should be
considered to be relevant and to have been proved,
salg, that the rule as laid down in Section F4 of Tie Act
that entries in the books of account requiatly kept in the
course of business are relevant whenever they refer fo
& malter in which the Court bas to enquire was subject
{o the salient proviso that such entries shall not alone
be sufficient evidence to charge any person with
hability. It is not therefore, enough merely to prove
that the books have been reguiatly kept in the course of
business and the entries therein are correct. I /s
further incumbent upon the Person relying upon those
entries to prove that they were n FCCordance with
Facts. ”

28 It is apparent from the aloresaid discussion that the
loose sheet of papers are wholly irrelevant as evidence being
not admissible u/s. 34 so as fo consiftute evidence with
respect o the lransactions mentioned therein being of no
evigentiary value,

8.  The Revenue as well as assessee being aggrieved has come in
appeal before us.
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9. Learned D.R., before us, vehemently relied on the order of the
Assessing Officer. By referring to the assessment order, it was pointed
out that the Assessing Officer has made the addition on account of the
disaliowance of bogus contract payment in the case of the assessee for
block years from assessment year 2007-08 to 2012-13 by following a
procedure for addition on proportionate basis, During the course of
search & seizure operation, diaries in Annexure B-1 to B-65 were found.
From these diaries, it was naticed that the Bhangdiva Group had inflated
the expenditure by making the cheque payment and subsequently
withdrawing the cash from the bank account of the sub-contractor who
were merely name lenders. The Assessing Officer noted the total amount
received by the Bhangdiya Group noted on the receipt side was to the
extent of Rs.182.52 crores within the block period. The Assessing Officar,
out of the said sum of Rs.54.4C crores found were the entries of
N, withdrawa! from the bank account of sub-contractor recorded in the
seized diarfes in proportion to the cheque payments. The various
concerns of the assessee group had made the payment by account payee

cheque to the sub-contractor. The said sum belongs only to 21 sub-
contractors out of the total more than 100 sub-contractors. The assessee
has contended that cash withdrawn from the account of the sub-
contractors, which is found reflected in the diaries, were kept with Late
Gotulalji Bhangdiva, father of Mitesh Bhangdiya by such sub-contractors,
which was being sent to various sites for the use of the sub-contractors as
per the requirement at the site. The Assessing Officer however, discarded
the explanation filed by the assessee and took the view that all the 21
sub-contractors, which were duly examined by him, are merely name
lender and amount paid to them under the head sub-contracts are bogus
payment and correspondingly the receipt by way of withdrawal from the
bank account of sub-contractor is liable to be added as unaccounted
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income in the hands of the various group concerns in various assessment
years of the block period in propartion to such payment. There are more
than 100 sub-contractors. The Assessing Officer examined only 21 sub-
contractors to which a sum of Rs.54.40 Crores were correlated out of the
sum of Rs.182.52 crores found on the receipt side of the diary. The
Assessing Officer added the said sum of Rs.54.40 crores in the hands gf
the respective group concern of Bhangdiya Group in proportion to the
amount of cheque credited by the respective group concern it the variouys
assessment year falling in the block pericd.  For the balance sum of
Rs.128.12 crores, the Assessing Officer made his effort but cash
withdrawal credited on the receipt side of the diaries could not be
correlated with the bank accounts of the remaining sub-contractors.
Therefore, the Assessing Officer added a sum of Rs.128.12 crores in the
hands of the various group concern on pro-rata basis in proportion to the
contract receipt declared by such group concern in various years falling
_ within the biock period. It was pointed out that the said diaries, which
accounted for cash received during the block period to the extent of
Rs.182.52 crores from assessee’s group concern as well as sub-
contractors through withdrawal from their respective bani account, also
contains the details of the expenditure. The Assessing Officer noted that
the assessee has made unaccounted payment to the extent of Rs.171.10
crore during the biock period i.e. the assessment year 2007-08, 2008-09,
2009-10, 2010-11, 2011-12 and 2012-13 to the extent of Rs.7.5% crores,
Rs.28.89 crores, Rs.19.17 crores, Rs.52.09 crores, Rs.50.33 crores and
Rs.12.09 crores. These Payments consist of the payment made towards
 gratification etc. by mentioning 'sir/saheb', payment {owards Hawala to
Mumbai and other destination, payment towards immovable properties
transactions, payment towards house hold expenditure and other personal
expenses, payment towards the donation, Some of the payments made
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were recorded in the books of account so far it reiates to the expenses
but part of the payments were Aot recorded in the books of account for
which our attention was drawn towards the assessment order especially
para 5.1 in which the Assessing Officer made the analysis of entries in the
diary. It was pointed out that on the payment side, entries of the
expenses like interest payment, repayment of loan, deposit into bank
account, house hold expenditure, personal expenses, payment to various
PErsons in cash and investment in properties are found recorded. Tt is
apparent from the diaries that the a55es5ee’s group made the payment to
the sub-contractor during the aforesaid period to the extent of Rs.363
crores out of the receipt of Rs.579 crores. The part payment so made as
payment to the assessee group itself proves that the payments to the
sub-contractors were not genuine and therefore, the Assessing Officer
was correct in law in making the addition to the extent of Rs.182.52 crore
in the hands of the assessee and assessee’s group concerns.  The CIT(A)

0 S\ Was not correct in deleting the addition and directing the Assessing Officer
",- make the addition by estimating the income by applying a net profit
grate of 16%.

10.  Learned AR., on the other hand, before us, vehemently contended
that the assessee and assessee’s group concerns ara executing the work
of Irrigation Department and derives business receipts from State
Government. The regular assessment for years falling within the biock
period from assessment year 2006-07 to 2008-09 have been completed
by the Assessing Officer rejecting the book result by estimating the
income. The returns for the block period in respect to notices issued u/s
153A have also been submitted declaring income on estimated basis
considering the income disclosed L/s 132(4) of Income Tax Act 1961. The
Assessee has declared in the return filed in response to the notice 1ssued
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u/s 153A of LT. Act net profit @12% of receipts from Government
Department, Gross receipts as shown by assessee for declaring income
have been accepted and not disputed. In the assessment framed,
estimated additions considering the seized documents are computed and
assessed in terms of contract receipts declared in return. The CIT(A),
after detailed discussion in fis appellate order and submissions of
assessee, nas concluded that assessee is liable to be assessed at net
profit of 16% of receipts resulting into uphoiding addition to the extent of
4% of receipts. The assessee is seeking relief in respect of the addition
sustained by CIT(A) at 4% of the receipts from the Government, The
only dispute on the basis of the seized documents is the claim of
expenditure by the assessee on account of sub-contract expenses. The
Revenue has alleged that the claim made by assesses in respect to sub-
centract expenses is bogus/inflated. It was submitted that all the sub-
contractors are assessed to Income Tax and are submitting return of
income declaring income derived from the contract receipt received from
the assessee, In course of regular assessment proceedings, assessments
were framed in respect to certain sub-contractars wherein income was
estimated in assessment years 2007-08 @10% of contract receipts and in
assessment year 2008-09 @8% of contract receipts. The CIT(A) in first
appeal of sub-contractors had held in assessment year 2007-G8 net
income @8%. The LT.AT in the case of sub-contractor Manish
Tumpalliwar in IT.A. N0.333/Nag/2012 vide order dated 05/02/2016
concluded that sub-contractor is liable to be assessed @5% of the
receipts. Similarly in respect of all the sub-contractors, income s assessed
from the payments received from assessee group. The income having
been assessed on receipts being payment made by assessea group as
sub-contract charges Dy ITAT, Nagpur Bench, Nagpur, there is no cage for
holding that sub-contract expenses claimed by assessee are bogus. Not
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even this, the Assessing Officer in response to the assessment made u/s
153C for the sub-contractor has determined income accepting the receipts
shown by them being payment made by assessee group to such sub-
contractor, Once the Assessing Officer has accepted the receipts in the
hands of sub-contractors and having determined income in the hands of
sub-contractors ought not to have concluded that the payment made by
355€SSee In respect to sub-cnnfract is bogus. In this regard our attention
was drawn towards the assessment order framed ufs 153C read with
section 143(3) in the case of sub-contractor. It was further submitted
that the Assessing Officer has given a categorical finding that the sum of
Rs.182.52 crores found noted in the diaries on the receipt side is the
amount which represents the withdrawals made by the assessee group
from their bank as well as by the sub-contractor from their bank. The
sub-contractors have categorically stated in their affidavit during the
assessment proceedings that they used to keep the money with
assesseea’s father for safe Custody and for expenses to be incurred. Once

the amount as shown receipt in the diary has come out of the contract
receipt as well as sub-contract receipt on which the tax has already been

paid, these receipts cannot be regarded to be wunaccounted and no
addition thereon can be made. In respense to the notice issued uys 153A,
the assessee has made the additional disclosure to the extent of Rs.26
crores.  Not only this, there has been survey operation u/s 133A
conducted against the assessee group on 17/02/2009 i.e. during the hlock
period. In the survey operation also there was dliegation that the
assessee has inflated the expenses especially contract expenses to earn
unaccounted income. The statement of sub-contractors were recorded
during the course of the survey. The assessee group has disclosed
additional income due to certain discrepancies at Rs.11,04,48,592/- for
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the assessment year 2006-07 to 2009-10. The group-wise additional
income disclosed by the assessee were as under:

Sr No |Assessee Concern Disclosure during
Survey( in crores)

1 Mitesh Gotulalji Bhangdiva .66

2 Sanjay Rameshchandra [Heda/ 1.08
Mahendra Construction

3 M/s Mahendra Constrizction &M/s L4
MG Bhangdiya IV

4 Kirti Kumar Bhangdiya 0.66

5 M/s M G Bhangdiya & Hitbhav 0.06
Engineers I'V

& M/s 8 8 Patil &Co and M/s M G 0.14
Bhangdiva :
TOTAL 11.00

Thus, it was contended that the assessee has surrendered, during the
dlock period, a total sum of Rs.37 crores (11 crores+26 crores), which the
assessee has not set off against any expenditure. It was submitted that
in the case of the assessee for the assessment year 2006-07 to 2008-09,
ITAT, Nagpur Bench in L.T.A.No.268, 269 and 285/Nag/2012 vide order
dated 03/04/2013 has held that net income @12% would bereasonable
income in respect of the Government receipt in the hands of the assessee,
In this regard our attention was drawn towards the order of the Tribunal
filed before us. The Tribunal in the said decision has considered the order
of the CIT(A} which in turn at page No.10 of the appeliate order has
noticed the action undertaken at the premises of the assessee ufs 132 of
the Act on 19/07/2011. Thus, it was contended that the order passed by
the Tribunal holding net profit @12% has been accepted by the Revenue
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and has achieved finality. In view of this, CIT(A) was not correct in law in
directing the Assessing Officer to estimate the income by appiying a net
profit rate @16%. The assessment for the assessment year 2006-07 has
been framed subsequent to the search. The Assessing Officer has
accepted the income as shown so also the receipt from the Government
Department. The Assessing Officer accepted the income @12% of the
réceipt and such assessment has achieved finality. The Assessing Officer
ought to have concluded that net profit should be determined @12% of
the receipt for subsequent year. In the assessment order of some of
group concerns, net profit has been accepted by the Assessing Officer
@10% and 12% in assessment framed u/s 153A of the Act. The CIT, (A)
estimated the net profit @16% thereby upholding addition to the extent
of 4% of the receipts. Learned A.R. also placed refiance an provisions of
section 44AD of Income Tax Act which provides rate of net profit at 8% to
be applied in respect to civil construction. The statutory rate of
presumptive income is in respect of smali contractors of turnover between
Rs.40 lacs to 60 lacs in the impugned assessment year. The turnover of
assessee being iarger, the net profit could be assessed at lower than the
presumptive rate. Reliance was placed by the Learned counsel for the
assessee towards the decision IT AT, Indore Bench in the case of M/s. 5.K.
Jain in LT.A.N0.21/Ind/2013 order dated 17/04/20113. It was submitted
that the said case was of Irrigation Contractor for Madhya Pradesh

Government and there had also been search. In that case during the
assessment year 2008-09, the books were rejected. Labour expenses
were held to be bogus and vouchers being in the nature of Kachcha
voucher were also rejected. Turnover of business was Rs.162.68 crores,
The net profit was estimated @8%. The Tribunal finally held that net
profit @6.25% was reasonable. The facts and circumstances of that case
were also similar to the case of the assessee therefore, the net profit
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shown by the assessee @12% was fair and reasonable. Reliance was aiso
placed in the case of M/s. Chirag Infraprojects Pvt. Ltd. in which vide
order dated 20/12/2013, the net profit rate of 9% has been held to be
reasonable by the Settlement Commission in respect to Govt. receipts
from State Government. In the case of assessee, the entire receipts from
the State Government contract have been taken at Rs.579 crores
therefore, the case of the assessee is comparable to this case. The net
profit receipt shown by the assessee @12% ought to have been accepted.
It was further submitted that in the case of the assessee group, the
contract has been taken at Rs.579 crores by applying net profit @16% by
the CIT(A}. Qut of the said contract receipt, certain deductions have been
made towards royalty, VAT and insurance premium, which according to
Learned counsel! for the assessee should not form part of the gross
receipt. Reliance was placed in this regard on the decision of Hon'ble
Supreme Court in the case of Brij Bhushanlal Parduman Kumar 115 ITR
324 (SC). Attention was invited to the assessment order for the
assessment year 2008-09 wherein the net profit was assessed after
deducting the deduction on account of sales tax. Similarly, in the case of
Shri Sanjay Heda, one of the group concern, in assessment year 2007-08

estimated the income on the net receipt after deducting the sales tax and
royalty. Such method of determining the receipt on which net profit rate
has been applied is also followed in assessment years 2006-07 and 2007-
08. Reliance was aiso Placed in this regard on the decision of Hor'ble
Delhi High Court in the case of Pivarelal Harsingh vs. CIT 252 ITR 739
(Del). If the VAT, royalty and insurance premium are ﬁ:iuded, the net
receipt of the group for the block period would be Rs.529.15 crores.
Learned counsel for the assessee even contended that the assessee
should be allowed the statutory allowance of the depreciation out of the
profit estimated and confirmed by CIT(A). Statutory allowance has to be
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allowed in view of the provisions of section 32 of the Act, It was further
submitted that in order to honour the declaration made u/s 132(4)}, the
entire group of assessee hag surrendered Rs.26 crore and offered
additional income in the return over and above 12% net profit income
from business receipts. Thus, it was contended that income offered by

the assessee being fair and reasonable, should be directed to be
accepted. '

11.  We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below. We noted that the
facts and the issue involved in zll the years under appeal in the case of
the assessee are simitar and identical. The CIT(A) has passed a
consolidated order. The undisputed facts in the case of the assessee and
the group concern are that 3 search and seizure action ufs 132 of the Act
was carried out in the Bhangdiya Gmuh of cases on 19/07/2011.
Simultaneously, the business and residential premises of the assessee
were aiso searched. During the course of search conducted, incriminating
Papers and documents were found and seized. Shri Mitesh Gotumal
Bhangdiya is the key person of the group. Shri Mitesh Bhangdiya has two

sons namely Shri Kirtikumar M. Bhangdiva and Shri Srikant M. Bhangdiya
and one daughter Neha. The business of the Bhangdiya group is baing
looked after by Shri Mitesh Bhangdiya and his two sons. The other key
persons associated with the group are Shri Sanjay Rameshchandra Heda,
husband of Mitesh Bhangdiya's sister, Smt, Pradnya, resident of
Amravati and Smt. Manisha O. Maniyar, widowed sister of Shyi Mitesh
Bhangdiya who lives with Bhangdiya family.

11.1 The main business concerns of the group (inciuding those
discovered as a result of the search action) are as foilows —
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M/s M.G. Bhangdiya (AERPB2503E), (Prop. MGB); converted
into & company M/s M.KS. Constro-venture Pvt.
(AAHCMO383T) Ltd. from 01.04.2011.

M/s Mahendra Construction, Prop. Shri Sanjay Heda {(MC)
(AADPH71093)

M/s Mahendra Construction 85 M.G. Bhangdiya (V)
(AANFM5658B)

M/s Kirtikumar M. Bhangdiya (Prop. KMB); converted into a
company M/s M.K.S. Acme Buildcon Pvt. [td. (AAHCMO382K)
from 01.04.2011. (AGYPB1659G)

Mfs  K.M, Bhangdiya & Mahendra Construction (V)
(AAKFK1820C)

M/s Shrikant M. Bhangdiya (Prop. SMB}(ATCPI3133?J)

Mitcon Infraproject Pvt. Ltd. (MIPL) (AAGCM1868H)

Lokshahi Publications Pvt, Ltd. (LPPL){AABCL6673L)

MITZ Infraproject Pyt. Ltd.(AAGCM3047A)

Sakshi Gruh Nirman Pvt, Ltd. (SGNPL}(AAOCS?Q?%}

Balaji Stone Crusher & Infraventure Pvt, Ltd.(AADCB5273C)

11.2 The group has aiso entered into joint ventures with various other
civil contractors of the city to secure some civil contracts. A few of them

are listed below:

_..h.LAJMI—L

M/s M.G. Bhangdiya & Hitbhav Engg (V) (AAOFM4745L)
M/s M.G. Bhangdiya & S. 5. Patil & Co. (IV)(ABIFS3645L)
M/s Darshan Construction (V) (AAHFD0654N)

M/s M R Dhoble 85 K M Bhangdiya (JV)(AAPFMOGZZB)

11.3 The nature of the business of the Bhangdiva group primarily is

executing civil contracts. The group works mainly for Government

departments like M/s Vidarbha Irrigation Development Corporation and

has been engaged in executing various contracts pertaining to the

irrigation projects in the state of Maharashtra, During the course of

search operations incriminating documents were found and seized from

the residential premises of Shri Mitesh Bhangdiva. Item no. 1 to 65 of

Annexure-B seized from his residence are the diaries containing ledgers,
daity cash baoks and bank books maintained by the Bhangdiya group. 36
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Cash books contained entries for the period from 26/07/2006 to
18/07/2011 and 27 diaries relate to the financial year 2006-07 to 2010-11
whereas the remaining two diaries were maintained for house hold and
miscellaneous expenses. A statement of Shri Mitesh Bhangdiva was
recorded on oath on 20.07.2011. In his sworn statement recorded during
the course of search action, Shri Mitesh Bhangdiva was confronted with
the entries borne out from the seized diaries marked as B-1 to B-65 and
to explain the contents of these diaries, Shri Mitesh Bhangdiya in his
statement recorded has submitted that the entries in the diaries and the
ledger pertain to the business receipts and business expenditure. The
Assessing Officer in the assessment order has recorded a finding that as
per the item no. 1 to 65 of annexure-B, it is apparent that the amounts
withdrawn from the bank accounts of the subcontractors were credited to
the daily cash balance of Bhangdiya group which was confirmed by Shri
Mitesh G. Bhangdiya in his statement dated 14/09/2011. The Assessing
Officer has reproduced the statement of Shri Mitesh Bhangdiya recorded
on 14/09/2011 in para 6 of the assessment order. The Assessing Officer
in the assessment order has also recorded a finding that the seized
documents being B-1 to B-65 contain entries of all expenses incurred by
the Bhangdiva group in cash from E.Y. 2006-07 onwards and expenses
incurred through the bank accounts from F.Y. 2009-10 onwards. Thus, the

Assessing Officer found that the actual expenses incurred do not match
with those shown to have been incurred in the books. The Assessing
Officer thus concluded that the books of account of Shri M.G. Bhangdiya
maintained for income-tax purpose do not reflect the true business affairs
and are not at all reliable. The Assessing Officer analyzed the entries in
the diaries and took the view that on receipt side various receipts
including the withdrawal from the bank of the assessee group concerns
were recorded and on payment side entries of expenses like interest
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payment, repayment of loan, deposit into bank daccount, household
expenses, personal expenses, payment to various persons in cash and
investment in properties are found recorded. It was also noted by the
Assessing Officer that some of the entries made in the seized diaries were
found reflected in the books of account maintained by the Bhangdiya
Group. Statement of Mitesh Bhangdiya was recorded an 20/07/2011.
During the course of search, Mitesh Bhangdiya was confronted with the
entries borne out from the seized diaries marked B-1 to B-65. In reply to
question No. 30 of his statement, Mitesh Bhangdiya submitted that the
entries in the diaries and ledgers pertain to the business receipts and
business expenditure but at present it is very difficult for him to state
whether the entries recorded in the seized diaries and accounted in the
regutar books of account and same can be explained only after verification
of the entries of the diaries with rhe requiar books of account maintained
by the Bhangdiya Group. Shri Mitesh Bhangdiya, reply to question No. 38,
we noted voluntarily offered additiona unaccounted income of Rs.25
crores for the block period including the current financial year over and
above the regular income declared in the return filed for the assessment
year falling within the block period. The income so declared are

summarized as under:

Hal By, |4

Partioular Sl AO2007-08 | AY2008-09 | AY2009-10 | 201001 | avzonar | ay 201213 fg'}" T""?"—|
M/ MG, Brangdya
Cantract ncome a5 1383.80,275
per original fetum 20050 | 2896431 | 186186 | seq0712 | 54318302 714,82,707 et
Additional Income
gedlarel dusing U761 | 1390009 | 204312 | 1,503 e 1s

ey
Additsanal bncsme
e g 5,009,860 : 718952 | 57681678 255,17,293 864,27.783
Sentack Income 2314,64,076
Decléred 57901 | 48,0000 [ 4566175 | 8500000 | 1120,00000 975,00,000 64,
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Cantract Incame as
per orlgunal fetiem 182, 1.373 182,78 373

Additonal Income
gadared during
Sy

Acdiforaf Encorme
Offered During
Search

194,74, 63} 104, 74,627

Conact Inosme
Leclared 34750000 | 347,50,000

cug_ Maheniry

Contract Income as
frer original retum 36,77,850 125,130,051 25,48,924 20,680,655 73.38.074 76,26,315 758,408 366,320,174

Additional Incgme
g"-‘c'ﬂ"m dunng W04L,89% | 451707 | 734,112 nazes |- - . 107,86, 308
Lirwesy :

Additlonal Income
{Hfered Durinn
Search

Cantract Ingoema
Derfared 104,01, 000 212,00,000 52,000,000 40,400,000 202,000,000 178, 00,000 34,00, (30 22,500,000

26,80, 3498 37,722,873 18, 36,964 3,286,110 128,601,926 191,73 &85 d641,512 793,518

Const, ﬁnM Er]
an a v

Conpract Income as
Per origingl retym IS7 47,756 310,092,743 715,114,247 358,75 320 74,77 336 . 1617.07, 302

Additional ncove
deciared during
Survey

Additisnal [nearme
Offered Dunng
Search

137,19,964 193,968,115 #32,6%,033 . 7 B43,87.112

- . - 457,16, 130,24 &H0 172,22 664 619,564,154

Contract [ncems
Derfared - 314,67, 10 504, 00,858 1465,00, 004 T,00,000 247 00,000 JGED,ES,STH

L

M5 £, M. Bhangdlyg

Contract lnoome as
per arging return 10,18 705 32,868,795 27.20,401 21,018, 30 61,866,670 32,949,234 186,00,111

Additlonal Tncorme
derlared during
Surey

Additional Income
Qffered Durimg
Search

Contract Inpome
Declared 2431049 &7,00,000 57 080,000 57,040,000 120,00, 000 &8, 00,000 . 3,31 040

14,1%, 384 25,223,355 19,0%,360 7M1, 653 - - 65,94, #12

&,90,550 10,770,239 28,419,041 508,33,330 33,00, 764 . 132,356,226
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Conracs Income as
£er ottingl sebum

34,720,653

34, 7,853

Additignal Encoese
dedared guring
| Srvey

Additional Tncarme
Offered Curag
Search

16,29,347

16,29, 347

Contrac, Income
Declared

58, 00,000

51,050,000

and Hitbhay Efng Jy

Coantract Income as
PEr erigenal retysm

24,134,727

220,187

1,63,997

4,60,904

38,32 905

Additonal [nesme
declared durng

Sureey

3,63, 5683

3,344

593,227

Additional Inpome
Qiffered During
Search

2,49 469

1,31,006

380,475

Lontract Income
Dedared

32,48,310

5,060,005

463,947

6,001,000

48,12,307

Contract Income as
PEr oHginal retam

4,865,923

4,77.544

3,431,487

Addional Incomwe
declared furing
Survey

07,500

8.30,585

144055

Addttlcnal Incame
Dfferzd During
Search

40,000

0,000

Contrat [ncome
Deactarad

10,687,852

13, 16,130

0,000

24,733,983

P2 K M Bhangdlva
K

Lantract income g5
Per onginal return

3,14,55]

8,32 481

14,472,012

Addrlona! Income
decizred duripg
Sutvey

Ackditsanal Incorme
Offered During
_ Gearch

585,449

11,67,539

17,527,968

Cantmact Inpamea
[reclared

11,00,000

21,00, 000

32,400,000
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Mizcon Infra Project p
Lt
Cantract Inctmea as
Per originat rebyrn 60,39,000 43,98,429 53,20,051 157,57 480
Adddional Income
declared durdng
Survey
Additlgnal Income
Offered Durng
e £2,61,000 111,01,571 8,19,949 162,82 520
Contract Tnoome
Detlared 123,00,000 155,060,000 62,410,000 340,440,000
N ]
Additigng) [neome
ffered in cages of
Indighal
Metesh Bhangdiya 775,492 | 74.79.442
Kirtikumar Bhangdiya 30,006,000 3060000
" £l . v
Shrikant Bhanadeva 35,080,000 35,00,000
10,42,553 12,004,097 B0, 23,260 103,358,910

62,95,501 JO5656 | 41486202 | 61534049 | 110715014 856,05,475 17824565 | 3a0p,.49,757
Additional Ingome
mﬂdd“'m 7SL601 | 251,55333 | 261,268,088 | 5133500 1104,48,502
Additlanad [noorme
Peeead Durng 680448 | 5173503 | 29,07203 | 723,92,3%2 | 1022,46063 | £86,14,524 21685435 | 275551 648
Contract [ncome
Dedated 1MI80% | 6535,50% | FOS21,473 | 165240000 | 212953997 1643,00,000 434, 90,000 | 751,79 907
Addittional Inggre
B cages of Individuat 10,42 553 12,53,097 80,93, 250 130,70.442 | 243,18 352

L

11.4 From the statement of Shri Mitesh Bhangdiya, it is apparent that the

diary found and seized belongs to the assessee group and the assessee

group did not disown these diaries even though in the subsequent
statement recorded on 2710772013 Shri Mitesh Bhangdiva stated that
these diaries were primarily maintained by his father Gotumal Bhangdiya.

The Assessing Officer, we noted, has also observed that these seized
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diaries alsc contain the Payment made in cash for probable extraneous
gratification to various persons including  politicians, government
officers/officials which are recorded along with their names, dates of
Payment and amount paid. We noted that the Assessing Officer has not
examined these persons for bringing the corrohorative evidence on record
in support of his finding that the cash has been paid by the assessee
group for probable extraneous gratification. We nated that the Assessing
Officer made an exercise to match the entries of the tax payment and
receipt with the entries in the regular books of account of Bhangdiya
Group. The Assessing Officer came to the conclusion that the receipts are
predominantly withdrawals from the bank account by way of creating
bogus sub-contract expenditure. The Assessing Officer found that the
assessee group hasdeducted a sum of Rs.361 crores towards the sub-
contract payment against the gross receipts aggregating to Rs.579 crores.
It was found by him after verifying from 2.1 contractors that a sum of
Rs.54.40 crore is attributable to the amount deposited in the bank account
of the sub-contractor by account payee cheques by various concerns of
Bhangdiya Group, which was subsequently withdrawn in cash and is
reflected on the receipt side of the seized diaries. The total amount SO
reflected in the diaries on the receipt side was computed at Rs.182.52

crore.  The Assessing Officer added the said unaccounted amount of
Rs.182.50 crore in the income of the assessee group concern. A sum of
Rs.54.40 crore was added in proporticn to the amount of cheque credited
by respective group concern in the hands of the respective group
cancemns.  For the balance amount of Rs.128.12 crore, the Assessing
Officer added the same in Proportion to the contract receipt shown by the
group concern in the respective assessment years to the total turnover of
the group concern in that year. Now the question before us arises
whether the said sum of Rs.182.52 crores, found recorded in the diaries
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found during the course of search as receipt being withdrawai from the

A

bank account of the group concern as well as from the bank account of
the sub-contractor can be regarded ta be the unaccounted income of the
assessee. At the micro level, if we look into the nature of the receipt, it is
not denied by the Revenue that the receipt has come from the bank
account of the assessee group concern and part of the receipt and has
come out of the cash withdrawn by the sub-contractor to whom the
assessee group concern had made the payment. The assessment has
been made by the Assessing Officer u/s 153A in the case of the assessee
as well as assessee’s group concern, Proceedings have also been initiated
by the Assessing Officer in the case of the sub-contractor u/s 153C of the
Act. The sub-contractor has submitted the return in response to the notice
ufs 153C. The sub-contractor has shown the income from the contract
receipt being amount paid to them by assessee group. The said income
has duly been accepted by the Assessing Officer on substantive basis in
the hands of the sub-contractor. The Assessing Officer thus has duly
accepted while framing the assessment of the sub-contractor that the
payment received by the sub-contractor from the assessee as well as the
ass5essee group concern were not bogus but were the payment received

by performing the obligation for a consideration entrusted on them under
the sub-contract.  This denotes that the relationship of the assessee as
well a5 assessee group concern with the sub-contractor, as genuine, has
duly been accepted by the Assessing Officer. Once the sub-contractor has
been assessed and their income has duly been accepted by the Revenye,
in our view, the Revenue, on the basis of the same facts in the case of the
assessee, cannot take the view that the payment made to the sub-
contractor were bogus. Further it is not the case of the Revenue that the
Revenue has disallowed the payment made to the sub-contractor, Itis a
case where the Revenue has added the impugned receipt from the sub-
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contractor entered into the diaries found and seized during the course of
the search. From the analysis of these diaries, the Assessing Officer has
categorically given the finding that the diaries consist of the receipt heing
the withdrawal made by the sub-contractor as well as the withdrawal
made by the assessee from the bank account of the group. The diary also
consists of the payment ¢ SOme of which relate to the site expenses,
€Xpenses recorded in the books of account, investment in the immovable
praperty, personal expenses, expenses for the jewellery as weli as money
transferred and the amount paid to various persons. it is not the case of
the Revenue that the assessea has debited the amount Daid to various
persons into his regular books of account and claimed the deduction 50
that these expenses can be disaliowed by applying the explanation to
section 37 of the Act. In fact the assessee has not claimed deduction of
these expenses. The Assessing Officer added the receipt being amount
withdrawn by the contractor ag inceme of fhe assessee. The receipt in
fact is coming out of the sub contract receipt of the sub-contractor as well
as assessee and group concerns, which has already been assessed to
income tax by the Assessing Officer. The source of the receipt therefore,

: ) is apparent. Where the nature and source of the réceipt stands explained,

it cannot be added to the income of the assessee. On this basis itself, in
our view, no addition in view of the cash withdrawn from the bank
account of the group concern and the sub-contractor which are duly
disclosed to the department, can be added in the income of the assessee.

11.5 This is not the case of Revenue that these cash withdrawals are
from the bank account which have not been disclosed to the Revenue or
in which the assessee has deposited the cash outside the books of
account.  So for the source of the receipt is concerned, it is not denied
that the business of the assessee is executing the Government contract
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and all the receipts in the bank account of the assessee is generated only
through the contract receipt from the contract taken from the State
Government. No cogent material or evidence was brought to our
knowledge which may prove that the State Government has made the
Payment to the assessee outside the books of account.  On this basis
itself, we confirm the order of CIT(A) that the addition cannot be
sustained on the basis of cash receipt found recorded out of the cash
withdrawal by the assessee or the contractor from their bank account.
We also noted that the Assessing Officer has not only analyzed the receipt
side of the diaries but has aiso analyzed the payment side of the diaries
and found from the payment side that a sum of Rs.24.05 crore has been
invested in the immovable Property outside the baoks of account and
similarly, & sum of Rs.8.47 crore has been utilized as expenses outside the
books of account., As regards to observation of outgoings observed by the
Assessing Officer in respect of seized document, it is noted that the
Assessing Officer has mainly drawn adverse inference without there being
. any material evidence on record for such conclusion. Even before us, no
corroborative evidence were referred to and brought on record. Thus, the
J outgoing/investment to the extent of Rs.32.52 crore can be regarded to
have been incurred by the assessee outside the books of account but the

Same are spent out of money withdrawn from bank, the source thereof
Cannot be regarded to be unexplained. We noted that in this case the
dssessee as well as assessee group concern, during the course of search,
surrendered a sum of Rs.26 crore and accordingly, filed the return in
résponse to the notice u/s 153A. At the most the Assessing Officer could
have made the addition in respect of the unaccounted investment
provided they are not covered by the amount surrendered by the
assessee during the block period. In fact, in our view, the source of the
said expenditure shown in the diary is also coming out of the cash
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withdrawai from the banks of the group concern as well as of syb-
contractor which has already been disclosed to the Revenue and the

receipt thereof has already been assessed to income tax.

11.6 We noted that the business income assessed by the Assessing
Officer in percentage of the gross receipt in the hands of the various
group concern varies from 9.34% to 129.92¢, as is apparent from the
following chart: -

Particular AY 2000-  |AY 2007-  |AY 2008 AY 2008- [AY 2010- [AY 2011- AY 2012-
a7 08 o 10 il 12 13

bis M.G. Bhangdiva 11.79% 41.27% 35.60% 18.60% |27 469 40,5004 =

MKS Constre Venture b 9.34% |

Ekef

M{s. Mahendma 10.78% 431.13%4 25 4494 11.04% |21.79%, 33.05% 27.73%

Construction -

M/s. Makendra Const. & 49,53% 73.4% 17.69% (41.81% [15.03%;

M. G. Bhangdiya Jv

F,.' 5.K.M.Bhangdhye [11.97% 23.39% 20.76%, 26.26% [19.229% 13.94%

MKS Acme Build F Ltd 10.28%,

MM G Ehanodiya and 66.53% 11.98% [27 .83% 0.00%

Hitbhay Engg Jv

M/s M G Bhangdiya and 54.82% 129925  [13.18%

55 PATIL v

[M/S K M Bhangdiya T 25.28% [39.52%

Mitcon Infrz Project P iLtd 10.07% | 10.00% 10.00%

Cansolidated 12.36% 47.01% M 38% 18.52% [34.259%, 49.97% 44, 59%,

In the case of the assessea group the assessment u/s 153A have been
framed for assessment year 2006-07 to assessment year 2011-12 while
assessment for the assessment year 2012-13 u/s 143(3) of the Act. The
nature of the activity being execution of government contract was the
same during afl the assessment years. In assessment year 2006-07, the
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hature of the work executed for Vidarbha Irrigation Development
Corporation remains the same as in the case of the assessee for
subsequent assessment years. The sub-contractors, who have executed
the work, are also similar in various assessment years. The Assessing
Officer, we noted, in the case of the assessee group for the assessment
year 2006-07, has accepted the income as shown by the assessea group
in the return about 12% of the gross receipts.  The Assessing Officer, as
is apparent from the aforesaid chart, has assessed the income on different
footing in the subsequent assessment vears under the similar
circumstances. There had been search in the case of the assessee. The
nature of the business of the assessee remains the same. No other
business activity or the business wera found from where the income is
derived or generated. In various noting in the seized documents i.e,
diaries are part of the gross receipt of the contract receipt of the group
entity, is not disputed. The Assessing Officer, while making the addition,
observed that the amount withdrawn from the diary is utilized for

unaccounted payments which are not allowable like gratification paid to
poitician and Government officials. However, the Assessing Officer does

not refer to any corroborative evidence on record to hold that the
assessee has made payment as fllegal gratification. He has taken a view
by observing that payment made in cash is probabie extranecus
gratification. During the course of search, statement of Shri Mitesh
Bhangdiva was recorded on 20/07/2011 and he in answer to question No.
30 explained that the seized documents are details of cash flow. During
the assessment proceedings Shri Mitesh Bhangdiya has explained that the
diaries are noting for the movement of the cash in reply to question No.
23, in the statement recorded on 27/07/2013. It was also explained by
him in the course of the assessment proceedings that the sub-contractors
on the withdrawal of the money gave to his father for safe custody, the



=&

I.T.A.No.56 to 61/Nag /2016
LT.A.No.261 to 265/Nag/2015 W

Assessinent Years:2007-08-2011-12
amount which are found to be noted in the seized documents, In the
statement recorded, the assessee has clearly expiained that the notings
made in the seized documents has nothing to do with the political leaders
as much as politicai leaders have no business transactions with Bhangdiya
group. Even we noted that the Assessing Officer has not brought out on
record any specific evidence to show that payment is made to any
politician or the Government officer/official to whom the gratification
payment have been given by the assessee group. We noted that the
Assessing Officer out of the sum of Rs.182.52 crores, added Rs.54.40
crores on the basis of deposition of the sub-contractor for which when the
assessee has asked for the cross examination, the cross examination was
not allowed to the assessee, which is contrary to the principles of natural
justice. Hen'ble Supreme Court in the case of Andman Timber Industries
vs. Commissioner of Central Excise, Kolkata {Civil Appeal No. 4228 of
2006), under the similar circumstances, when the adjudicating authority

did not ailow the cross examination of the withesses, held as under:

"According to us, not allowing the assessee fo cross
examine the witness by the Adjudicating Authiority though the
statements of those witness were made the basis of the
impugned order is 3 serious flaw which makes the order nutlity
masmuch as it amounted to violation of principies of natural
Justice because of which the assessee was adversely affected.

In view of the above, we are of the opinion that if the
lestimony of these fwo withess is discredited, there was no
material with the Department on the basis of which it could
Justify its action, as the statement of the aforesaid two
withess was the only basis of ssuing the Show Cause Notice,

We, thus, set aside the impugned order as passed by
the Tribunal and allow this appeal”

Following the said decision of Hon'ble Supreme Court, the statement of
the sub-contractor, in our view, cannot be relied on. Even otherwise also,

7z
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we noted that no corroborative evidence bei ng brought on record to prove
that the receipts, which has been added by the Assessing Officer in the
income of the assessee is the undisclosed income of the assessee. In fact
the receipts for which the addition has been made by the Assessing
Officer represents the part of the gross receipts of the assessee and
assessee group concern and the sub-contractor, which has duly been
taxed to income tax, As pointed by us earlier, due to thig addition, there
has been huge variance in the income assessed as percentage with the
receipts by the Assessing Officer. The CIT, (&) therefore, was correct in
rejecting the basis of making the addition by the Assessing Officer. In the
facts of the present case, it is seen that regular assessment came to be
made as net profit peércentage of receipts and which were alsg upheld in
appeilate proceedings and have achieved finality. The returns u/s 153A
have also been filed as percentage of receipts in this group entities, It will
only appropriate to determine the income as percentage of receipts as the

same are available on record which are accepted by the assessee and the
Revenue authorities without dispute.

11.7 We may mention that in the case of the assessee group, survey
action was conducted on 17/02/2009 wherein under the similar situation,
the payment to sub-contractor was disputed and doubted by the
Assessing Officer. The survey action relates to the assessment year 2006-
07 to 2008-09, which are part of the block period for the search action
conducted on 19/07/2011. The Assessing Officer while making the
assessment applied a net profit @14% but when the matter reached to
the Tribunal, the Tribunal Nagpur Bench in LT.A.Nos. 268, 269 and
285/Nag/2012 vide order dated 03/04/2013, after considering the
impounded material, directed the Assessing Officer to adopt the net profit
@12% as against the net profit adopted by the Assessing Officer @14%.
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There are also the similar type of defects found as have been found in the
course of search. We noted the CIT(A} has in the impugned assessment
years made in consequence of search, directed the Assessing Officer to
estimate the profit @16% and not @12%. Even though the CIT{A) was
fully aware of that during the assessment year 2006-07 to 2009-10, the
assessee group has surrendered additiona! income at Rs.11 crore and the
Tribunal has directed the Assessing Officer to estimate the net profit
@12%. The Tribuna! in that order under para 4 observed as under:

4. Brief facts of the case are that a survey u/s. 1334 of the
Income Tax Act 1961 was carried out it the business
premises of the assesses and his associatos on 1/7.02.20009.
During the course of survey operations It was found that most
of the bills, vouchers and other evidence N support of the
entries i the books of account ke labour  charges,
material purchases, 'machine hira charges, site expenses, sub
coniract expenses, off and lubricants, repairs and maintenance
elc. pertaining to this A.Y. were not available, Statement of 5ri
Mitesh Bhangadiya was recorded under Section 1334 and u/s,
131 of the Act on behalf of the assesse. In the statement
at.24.02.2009 and 13.03 2009, in response fto various
questions relating to the genvineness of the payments to third
party sub contractors and in respect to other deficiencies, the
assessee admitted additional income in Group cases of Rs, 11
crore and proportionately were aflocated between aff the
assessment years relating to these four assessee. For the year
under consideration i.e. for assessment year 2006-07 in case
of Sri Mithesh Bhangadiva, the additiona/ icome was offered
at Rs.23,97,361/- besides the income sfiown originally at
Rs$.2363,910/~ Due fax was paid before the issuance of
netice under Section 148 as admitted by the AC in para 2 of
his order. The important contents of submission recorded on
29-02-2009 and 13-3-2009 of Sr Mithesh Bhangadiva are
mncorporated in the order of the AC. In query of guestion No.
11, it was answered that auring the course of survey, it was
noticed that there are certain discrepancies and omissions and
to cover up alf such discrepandies we haye made out ming to
offer additional income over and above the reguiar income.,
We are under the process to determine such additional income
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lo avoid itigation and, to buy peace of mind. fhereafter in
response (o question Nos. 18 & 19 of the statement recorded
on 13-3-2009, it was answered that the sub conractors were
awarded the sub contract work by our firms as per contract
notes and the nature of sub contractors bas been that fabour
charges and machine hire charges.  The sub contractors by
and farge #iterate and therefore, their books of accounts
found to be incomplete, without maintensnce of any bills and
vouchers. The expenses incurred by our firm has been on the
basis of the 50 called vouchers raised by them and therefore,
there appears the discrepancies in the expenses claimed.
it was further stated that the assessee has admitted in fis
previous statement recorded during the course of survey that
there are certain discrepandies and anomaties in the sub
contract expenses in their books of accounts, non availabifity
of bills and vouchers for the past three assessment years.
Accordingly, —#t was submitted that there were certain
discrepancies and anomalies in the sub contract aCCotits, in
books of accounts for assessment years 2006-07 to 2009-10.
The assessee declared the additional income of Rs. 11 crore in
their firm and the five sister concerns.in the assessment vear
2006-07 to 2009-10. The working of the additional come of
Rs. 11 crores will be done accordingly and the same will pe
shown. These part of the statements have been incorporated
M the order of the AQ as state above. Thereafter the AC
started scrutiny of the case. The AD noted that the assass5ee
fhas shown various expenses under the bead labour & wages,
machine hire charges, site expenses and sub confract
expenses etc. on very higher side. which are not supported by
valid vouchers. Neither any further evidence was filed. Tt was
aso observed by the AQ that since there are  various
deficiencies in accounts of sub contracts and the assesseg
has offered a sum of Rs. 23,997,361/~ on account of
discrepancies in respect to sub contract, therefore, he
proceeded to make further addition on  account of
various deficiencies i.e. in absence of bills and vouchers,
excess daim towards machinery hire charges, verification of
applicability of provision of Section 194C and denial of alleged
sub contractors regarding the sub contract givenr by the
dssessee. All these discrepancies are noted by the A0 in his
order. Thereafter in para 7, the AQ has observed that arter
having refected the books of account of the assesses under
Section 145(3} of the Act. the Profit of the assessee has to be




740
rra
I.T.A.No.56 to &6l /Nag/2016
LT.A.No.261 to 265/Nag /2016 04
Assessment Years:2007-08-2011-12 '

estimated reasonably. The AQ ajso observed that the assessec
has declared net profit ratio of 6% end 7% of the tots!
lurnover in assessment years 2006-07 & 2007-05. After
offering additional income of R8.23,97, 360/~ for assassment
year 2006-07, the results in revised net profit comes to
12.87% of the contract receipts. However, this net Profit was
found by the AO on lower side. The AQ noted that in one of
the group case namely, M. Mahendra Construction & M.G.
Bhangadia (JV} , who bad declared additional income of Rs,
157,47, 760/- in the Assessment Yoar 2007-08, which gives a
net profit ratio of 13.84% of the net contract receipts. in view
of these facts the AQ adopted 14% net profit.  Thereafter the
ACQ completed the assessment  and made addition of Rs.
F0,12 722/- dgainst additional income shown by the
assessee at Rs, 23,927,360/, which resufted further addition of
Rs5.6,15362/-."

and ultimately under para 7 as reproduced hereunder, estimated net
profit @12%:

V. ARter considering the submission and perusing  the
material on record, we find that the assessee deserves fo
succeed in his appeal in part. We noted for the year under
constderation i.e, for assessment year 2006-07, the assessee'’s
NP rate comes fo 12, 87%, for assessment year 2007-08, the
assessee’s NP rate comes to 10 53%, respectively, We also
noted that if the NP rate of ail the concems are taken info
consigeration, then jt fs seen that all the assasses hiave showr
government recejpt at Rs.J58, 55,327,850/~ and income on
these contracts have been shown Dy these assessee at
RS.6,4957 111/~ which gves a NP rate of 6,38%. The
assessee has offered additional income declared during the
survey at Rs, 11, 0385877/~ which gives a NP rate of 4,279,
and the total NP rate in alf these conicems comes fo 10.65%.
OF course, the additional income of Rs. 11 crore or odd was
segregated proportionately on the basis of Contract receipts in
the hands of each concern. In case of M/’s Mabendra
Construction & M.G. Bhangadia (V) , the NP rate comes to
13.84% ie. for assessment year 2007-08 and this rate has
been adopted by the AC and has applied the NP rate of 149%
i all the years in case of alf these asSESSES on whom a survey
was conducted. In view, this approach of the AQ was nor
correct goproach. In case of M.G. Bhangadiya, the NP rate of
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three years come to 9.87% , whereas in case of other
assesses f.e. Saryay Heda, M/s Mahendra Constriction & M.G.
Bhangadiya (JV}, the NP rate comes to 9.50% and in case of
M/s Mahendra Construction & M.G. Bhangadiya V), the
average NP rate of three years comes to 11.28% and in case
of M/s KirikumarBhangadiva, the NP rate comes to 8.72%
and in case of MG Bhangadiva and M/s Makendra
Construction & M.G. Bhangadiya (V) , the NP rate comes to
6.12%. In case of M.G. Bhangadiva and 5.5. Patil & MG,
Bhangadiva, the NP of. three years comes to 11.55%. As
stated above, the average NP rate of all the assesses for all
the three years comes to 10.65%. Therefore, in our view, a
rational approach should have been adopted by the AQ or by
the leamed CIT (A) For one case ie M/s Mahendra
Construction & M.G. Bhangadia (JV), the NP rate was 13.84%
and if this rate is applied in all other cases, which in our view,
is not justified, However, there is also no dispute that there
were 5o many discrepandes in maintaining vouchers, bills, sub
contracts accounts and other heads, which were not verifiable,
therefore, the assessee and his group came forward to offer
an addritional income of Rs. 11 crore and the same has also
offered and due tax has been paid. Since as stated above,
there are certain discrepancies, we are of the view, that if NP
rate of 12% is adopted instead of 14%, that will meet the end
of justice. We made it clear that where NP rate shown by the
assessee in any year is more than 12% then the more NP rate
shown Dy the assessee has to be taken as assessee has
declared himself and in other years where NP rate shown by
the assessece is fower than 12%, then 12% NP rate bas to be
taken. The AQ will recomputed the income acecordingly. For
the sake of clarification, in case of assessee for assessment
year 2006-07, the NP rate comes to 12.87% after showing the
additional income, therefore, the income showrn by the
assessee has to be accepted. However, for assessment years
2007-08 & 2008-09, the NP rate shown by the assessee after
additional income comes to 10.69% and 10.53%. The AO will
adopt the rate of 12% and will compute the income
gccordingly. ”

11.8 We noted that the CIT(A) even though followed the order of the
Tribunal in the case of the assessee for the assessment year 2006-07 to
2009-10 but directed the Assessing Officer to estimate the net profit
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during the black period @16% and for that he has given the reasons that
there is material difference in the years under appeal i.e. search action
has aiso resulted into detection of the unaccounted assets to the tune of
Rs.26 crores and unaccounted jeweliery of Rs.2.37 crores which has not
been disclosed by the assessee group in their respective returns filed nor
the source of such acquisition of such assets could be explained
satisfactorily. We do not agree with such finding of CIT (A) as we noted
that during the block period, the assessee has surrendered Rs.11 crore
during the course of survey for the assessment year 2006-07 to 2008-09
and further during search a sum of Rs.26 crore was surrendered. Thus, a
sum of Rs.37 crore was available with the assessee which assessee could
have utilized for investment in the assets as well as for the purchase of
jewellery. The unaccounted assets as well as unaccounted Jewellery is
only Rs.28.37 crore, which is much less and is duly covered by the
disclosure of Rs.37 crore during the block period made by the assessee,
Rs.11 crore during the survey and Rs.26 crore during the block period.
% Even otherwise also, the Assessing Officer, we noted, has gathered the
information of unaccounted assets and unaccounted jewellery out of the
documents found during the course of search which shows the utiiization

of the amount which the assessee has received by way of withdrawal
from the bank account of the group concern as well as from the banik
gccount of the sub-contractor which cannot be regarded to be
undisclosed. We, therefore, do not agree with the reasoning of the
CIT(A) in adopting the net profit @16% of the gross receipts. In our
opinion, no addition on account of unaccounted assets to the extent of
Rs.26 crores and unaccounted jewellery of Rs.2.37 crores could be made.
We, therefore, after considering the facts of the case, past history,
relevant case laws and nature of the activities carried on by the assessee,
are of the view that the estimation of the income by the CIT(A) is at a
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higher side and is not justified. Therefore, we set aside the order of
CIT(A) to the extent of directing the Assessing Officer to estimate the net
profit @16% of the gross receipts and direct the Assessing Officer to
estimate the net profit on the gross receipt @12% as has been estimated
and returned by the assessee group in their respective returns filed in
résponse to the notice issued u/s 153A and u/s 139 of the Income Tax
Act.

12.  In the result, the appeals of the Revenue are dismissed whereas the
appeals of the assessee are partly allowed.

(Order pronounced in the open court on 29/06/2017
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